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Washington State Growth Management Hearings Boards

In 1990, the Legislature enacted the Growth Management Act, RCW 36.70A so as to create a
state-wide method for comprehensive land use planning that would prevent uncoordinated and
unplanned growth. The Legislature subsequently established three independent Growth
Management Hearings Boards — Eastern Washington, Western Washington, Central Puget
Sound - and authorized that these boards “hear and determine” allegations that a city, county,
or state agency has not complied with the goals and requirements of the GMA, and related
provisions of the Shoreline Management Act (SMA), RCW 90.58, and the State Environmental
Policy Act (SEPA), RCW 43.21C.

During the 2010 Legislative session, with Senate Bill 6214, the Legislature restructured the
Growth Management Hearings Boards, eliminating the previous structure and establishing a
single seven-member board to hear cases on a regional basis; this new structure became
effective on July 1, 2010. Therefore, this Digest of Decisions represents a historical
synopsis by keyword of the substantive decisions issued only by the Western
Washington Growth Management Hearings Board from its inception until June 30, 2010.
Decisions issued by the regional panels after July 1, 2010 are contained in a new Digest which
will combine decisions of all three regions (Western, Eastern and Central Puget Sound).
Historical synopsis of Board decisions from Eastern and Central Puget Sound issued prior to
July 1, 2010 are contained in those Boards respective individual Digests of Decisions.

Along with a synopsis of substantive decisions, this Digest of Decisions provides a listing of
petitioners and respondents with the associated case number, a glossary of acronyms, GMA
legislative history, and relevant published court cases. Users of this Digest are reminded
that decisions of the Board are subject to a court appeal and thus some of the
excerpted cases may have been impacted by subsequent court and/or Board holdings.
It is the responsibility of the user to research the case thoroughly prior to relying on its
holdings.
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Save Chelan Alliance v. Chelan County, EWGMHB Case No. 94-1-0007

Leaf Audubon Adopt-a-Forest v. Chelan County, EWGMHB Case No. 94-1-0008

Confederated Tribes & Bands of the Yakama Nation v. Chelan County, EWGMHB Case No. 94-1-0009
Citizens for Rural, Environment & Agricultural Land v. Chelan County, EWGMHB Case No. 94-1-0010
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Kittitas County Audubon Society & Alpine Lake Trail Riders Chapter of Back County Horsemen Assoc.
v. Kittitas County, EWGMHB Case No. 94-1-0017

! EWGMHB Cases 94-1-0003 through 94-1-0015 were consolidated and are captioned as Save our Butte Save Our Basin
Society, et al. v. Chelan County, EWGMHB 94-1-0015c
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Moore v. Whitman County, EWGMHB Case No. 96-1-0005

Wenatchee Valley Mall Partnership, et al. v. Douglas County, EWGMHB Case No. 96-1-0006

2 Case numbers 95-1-0008 and 95-1-0009 were consolidated and are captioned as City of Ellensburg, et al. v. Kittitas
County, EWGMHB 95-1-0009c
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Cities of Ephrata, Moses Lake, Royal City & Warden v. Grant County, EWGMHB Case No. 96-1-0008
City of E. Wenatchee v. Douglas County, EWGMHB Case No. 96-1-0009°
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Cascade Columbia Alliance v. Kittitas County, EWGMHB Case No. 96-1-0014

Ridge v. Kittitas County, EWGMHB Case No. 96-1-0015

Washington Environmental Council v. Spokane County, ENGMHB Case No. 96-1-0016"

Williams & Diefenbach. v. Kittitas County, ENGMHB Case No. 96-1-0017°

1997 Cases
Howe v. Spokane County, EWGMHB Case No. 97-1-0001

Olympic Pipe Line Company v. Kittitas County, EWGMHB Case No. 97-1-0002

Wenatchee Valley Mall Partnership, et al. v. Douglas County, EWGMHB Case No. 97-1-0003
City of Kittitas. v. Kittitas County, EINGMHB Case No. 97-1-0004°

Dahm Development Inc. & Meridian Land v. Spokane County, EWGMHB Case No. 97-1-0005
Harley Douglas Inc. v. Spokane County, EWGMHB Case No. 97-1-0006
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Daines & Outlook Development v. Spokane County, EWGMHB Case No. 97-1-0009

Hepton v. Spokane County, EWGMHB Case No. 97-1-0010

Payne, et al. v. Spokane County, EWGMHB Case No. 97-1-0011

® Case numbers 96-1-0002, 96-1-0006, 96-1-0007, and 96-1-0009 were consolidated and are captioned as Wenatchee Valley
Mall Partnership, et al. v. Douglas County, EWGMHB 96-1-0009¢c

* Case numbers 96-1-0013 and 96-1-0016 were consolidated and are captioned as Easy, et al., v. Spokane County,
EWGMHB 96-1-0016¢

® Case numbers 96-1-0012, 96-1-0014, 96-1-0015, and 96-1-0017 were consolidated and are captioned as City of
Ellensburg, Ridge, et al. v. Kittitas County, EWGMHB 96-1-0017c

® Case numbers 97-1-0002 and 97-1-0004 were consolidated and are captioned as Olympic Pipeline Co., et al. v. Kittitas
County, EWGMHB 97-1-0004c
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Dahm Development, et al. v. Spokane County, EWGMHB Case No. 97-1-0012

Harley Douglas Inc. v. Spokane County, EWGMHB Case No. 97-1-0013

Harder & Mackenzie Bay Properties v. Spokane County, EWGMHB Case No. 97-1-0014
Gunning & Northwood Properties v. Spokane County, EWGMHB Case No. 97-1-0015’
Weaver, et al. v. Yakima County, EWGMHB Case No. 97-1-0016

West Plains Neighborhood Association v. Spokane County, EWGMHB Case No. 97-1-0017
Woodmansee, et al. v. Ferry County, EWGMHB Case No. 97-1-0018

Cascade Columbia Alliance v. Kittitas County, EWGMHB Case No. 97-1-0019

Salnick, et al. v. Spokane County, EWGMHB Case No. 97-1-0020

Kuper Farm, et al. v. Grant County, EWGMHB Case No. 97-1-0021

Saddle Mountain Minerals et al. v. City of Richland, EWGMHB Case No. 97-1-0022

1998 Cases
Cascade Columbia Alliance v. Kittitas County, EWGMHB Case No. 98-1-0001

Puget Sound Energy v. Kittitas County, EWGMHB Case No. 98-1-0002

Cities of Moses Lake and Ephrata v. Grant County, EWGMHB Case No. 98-1-0003
Cascade Columbia Alliance v. Kittitas County, EWGMHB Case No. 98-1-0004°
City of Richland v. Benton County, EWGMHB Case No. 98-1-0005

Robinson v. Benton County, EWGMHB Case No. 98-1-0006

Cascade Columbia Alliance v. Kittitas County, EWGMHB Case No. 98-1-0007

Wilma & Sullivan v. Stevens County, EWGMHB Case No. 98-1-0008

1999 Cases
Ahamad v. Stevens County, EWGMHB Case No. 99-1-0001°

Leavitt, et al. v. Kittitas County, EWGMHB Case No. 99-1-0002

Belaire et al v. Yakima County, EWGMHB Case No. 99-1-0003

" Case numbers 97-1-0005, 97-1-0006, and 97-1-0008 through 97-1-0015 were consolidated and are captioned as Knapp, et
al. v. Spokane County, EWGMHB 97-1-0015¢c

8 Case numbers 98-1-0001 and 98-1-0004 were consolidated and are captioned as Cascade Columbia Alliance v. Kittitas
County, EWGMHB 97-1-0004¢

° Case numbers 98-1-0008 and 99-1-0001 were consolidated and are captioned as Wilma, et al. v. Stevens County,
EWGMHB 99-1-0001c
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Concerned Friends of Ferry County v. Ferry County EWGMHB Case No. 99-1-0004

Saddle Mountain Minerals & Gary Maughan v. City of Richland, EWGMHB Case No. 99-1-0005
Bargmann v. City of Ephrata, EWGMHB Case No. 99-1-0006

Greenfield Estates Homeowners Association v. City of Ephrata, EWGMHB Case No. 99-1-0007
Sutter v. City of Ephrata, EWGMHB Case No. 99-1-0008°

Harrison, et al. v. Stevens County, EWGMHB Case No. 99-1-0009

Jones v. Stevens County, EWGMHB Case No. 99-1-0010"

Bargmann v. Grant County, EWGMHB Case No. 99-1-0011

Brown, et al. v. Grant County, EWGMHB Case No. 99-1-0012

Bargmann v. Grant County EWGMHB Case No. 99-1-0013

Latah Creek Neighborhood Council v. City of Spokane, EWGMHB Case No. 99-1-0014

Saddle Mountain Minerals, L.L.C. et al. v. Grant County, EWGMHB Case No. 99-1-0015

City of Moses Lake v. Grant County, EWGMHB Case No. 99-1-0016

City of Soap Lake v. Grant County, EWGMHB Case No. 99-1-0017

Grant County Association of Realtors v. Grant County, EWGMHB Case No. 99-1-0018

Whitaker v. Grant County, EWGMHB Case No. 99-1-0019

2000 Cases
Concerned Friends of Ferry County v. Ferry County, EWGMHB Case No. 00-1-0001

Concerned Friends of Ferry County v. Ferry County, EWGMHB Case No. 00-1-0002
Woodmansee v. Ferry County, EWGMHB Case No. 00-1-0003

Husum Citizens Group v. Klickitat County, EWGMHB Case No. 00-1-0004

Saddle Mountain Minerals, et al. v. City of Richland, EWGMHB Case No. 00-1-0005
Woodmansee v. Ferry County, EWGMHB Case No. 00-1-0006

Woodmansee v. Ferry County, EWGMHB Case No. 00-1-0007

Abercrombie v. Chelan County, EWGMHB Case No. 00-1-0008

19 Case numbers 99-1-0006, 99-1-0007, and 99-1-0008 were consolidated and are captioned as Bargmann, et al. v. City of
Ephrata EWGMHB 99-1-0008c

11 Case numbers 99-1-0009 and 99-1-0010 were consolidated and are captioned as Harrison, et al. v. Stevens County
EWGMHB 99-1-0010c
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Bertelsen, et al. V. Yakima County, et al. EWGMHB Case No. 00-1-0009

Schultz & Johnson LLC v. Yakima County, EWGMHB Case No. 00-1-0010

Citizens For Good Governance, et al. v. Walla Walla County, EWGMHB Case No. 00-1-0011
Woodmansee v. Ferry County, EWGMHB Case No. 00-1-0012

Concerned Friends of Ferry County v. Ferry County, EWGMHB Case No. 00-1-0013

United Food & Commercial Workers Union Local #1439 v. City of Ephrata, EWGMHB Case No. 00-1-
0014

Woodmansee v. Ferry County, EWGMHB Case No. 00-1-0015
Larson Beach Neighbors & Wagenman v. Stevens County, EWGMHB Case No. 00-1-0016

Ridge v. Kittitas County, et al., EWGMHB\. Case No. 00-1-0017

2001 Cases
Loon Lake Property Owners Association, et al. v. Stevens County, EWGMHB Case No. 01-1-0001

Larson Beach Neighbors & Wagenman v. Stevens County, EWGMHB Case No. 01-1-0002"2

City of Cle Elum v. Kittitas County, et al. EWGMHB Case No. 01-1-0003

State of Washington, et al. v. City of Walla Walla, EWGMHB Case No. 01-1-0004
Bauder v. City of Richland, EWGMHB Case No. 01-1-0005

State of Washington, et al. v. Klickitat County, EWGMHB Case No. 01-1-0006

Citizens for Good Governance & 1000 Friends of Washington v. Walla Walla County, EWGMHB Case
No. 01-1-0007

Concerned Friends of Ferry County, et al. v. Ferry County, et al., EWGMHB Case No. 01-1-0008

Confederated Tribes & Bands of the Yakama Indian Nation v. Klickitat County, EWGMHB Case No.
01-1-0009

City of Moses Lake v. Grant County, EWGMHB Case No. 01-1-0010
Grant County v. City of Moses Lake, EWGMHB Case No. 01-1-0011

Citizens for Good Governance & 1000 Friends of Washington v. Walla Walla County, EWGMHB Case
No. 01-1-0012

12Case numbers 01-1-0001 and 01-1-0002 were consolidated and are captioned as Loon Lake Property Owners Association,
et al. v. Stevens County, EWGMHB 01-1-0002¢
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Citizens for Good Governance & 10000 Friends of Washington v. Walla Walla County, EWGMHB
Case No. 01-1-0013

Citizens for Good Governance, 1000 Friends of Washington & City of Walla Walla v Walla Walla
County, EWGMHB Case No. 01-1-0014cz and Case No. 01-1-0015c¢

City of Airway Heights v. City of Spokane, EWGMHB Case No. 01-1-0016
Son Vida Il v. Kittitas County, EWGMHB Case No. 01-1-0017

1000 Friends of Washington & Neighborhood Alliance of Spokane v. Spokane County, EWGMHB Case
No. 01-1-0018

Concerned Friends of Ferry County & Robinson, v. Ferry County, EWGMHB Case No. 01-1-0019

2002 Cases
City of Spokane v. Spokane County, EWGMHB Case No. 02-1-0001

Spokane Housing Affordability Campaign, et al. v. Spokane County, EWGMHB Case No. 02-1-0002
Spokane Rock Products, Inc., v. Spokane County, EWGMHB Case No. 02-1-0003

Harvard View Estates v. Spokane County, EWGMHB Case No. 02-1-0004

Harvard View Estates, v. Spokane County, EWGMHB Case No. 02-1-0005

1000 Friends of Washington, v. Spokane County, EWGMHB Case No. 02-1-0006

Wilma, v. City of Colville, EWGMHB Case No. 02-1-0007

Wenas Citizens Association, v. Yakima County EWGMHB Case No. 02-1-0008

Neighbors for Responsible Development, v. City of Yakima, EWGMHB Case No. 02-1-0009

Cities of Moses Lake, Ephrata, & Warden v. Grant County, EWGMHB Case No. 02-1-0010

Citizens for Good Governance & 1000 Friends of Washington v. Walla Walla County, EWGMHB Case
No. 02-1-0011

City of Walla Walla v. Walla Walla County, ENGMHB Case No. 02-1-0012"

Concerned Friends of Ferry County & David Robinson, v. Ferry County, EWGMHB. Case No. 02-1-
0013

Wenas Citizens Association, et al. v. Yakima County, EWGMHB Case No. 02-1-0014

13 Case numbers 02-1-0010, 02-1-0011, and 02-1-0012 were consolidated and are captioned as City of Walla Walla, et al v.
Walla Walla County, EWGMHB 02-1-0012c
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Residents Opposed to Kittitas Turbines v. Kittitas County, EWGMHB Case No. 02-1-0015
Diocese of Yakima Housing Authority v. Town of Mattawa, EWGMHB Case No. 02-1-0016

State of Washington — Dept. of Social & Health Services v. Spokane County, EWGMHB Case No. 02-1-
0017

State of Washington — Dept. of Social & Health Services v. Spokane County, EWGMHB Case No. 02-1-
0018

Spokane County Fire District No. 10 v. City of Airway Heights (City of Spokane, Intervenor),
EWGMHB Case No. 02-1-0019

2003 Cases

Neighborhood Alliance of Spokane & Five Mile Prairie Neighborhood Association v. Spokane County,
EWGMHB Case No. 03-1-0001

City of Ephrata v. Grant County, EWGMHB 03-1-0002

Larson Beach Neighbors & Wagenman, v. Stevens County (Department of Ecology, Intervenor),
EWGMHB Case No. 03-1-0003

1000 Friends of Washington & Glenrose Community Assn. v. Spokane County (Trickle Creek, L.L.C.
Intervenor). EWGMHB Case No. 03-1-0004

Playfair v. City of Chewelah EWGMHB Case No. 03-1-0005

Loon Lake Property Owners Association, Loon Lake Defense Fund, Shawl, Larson Beach Neighbors, &
Wagenman, v. Stevens County (Dept. of Ecology, Intervenor), EWGMHB Case No. 03-1-0006.

City of Spokane Valley v. City of Liberty Lake (Liberty Lake Sewer & Water District, Intervenor),
EWGMHB Case No. 03-1-0007

Greenfield Estates Homeowners Association v. Grant County, EWGMHB Case No. 03-1-0008

City of Liberty Lake v. City of Spokane Valley, EWGMHB Case No. 03-1-0009

2004 Cases
Liberty Lake Sewer & Water District v. City of Liberty Lake, EWGMHB Case No. 04-1-0001

1000 Friends of Washington v. Chelan County, EWGMHB Case No. 04-1-0002
City of George, City of Royal, Whitaker, & Kenison v. Grant County EWGMHB Case No. 04-1-0003

Concerned Friends of Ferry County and David Robinson v. Ferry County, EWGMHB Case No. 04-1-
0004

Greenfield Estates Homeowners Association v. Grant County (City of Ephrata, Intervenor), EWGMHB
Case No. 04-1-0005
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Riparian Owners of Ferry County & Shumate v. Ferry County, EWGMHB Case No. 04-1-0006
Concerned Friends of Ferry County & Robinson v. Ferry County, ENGMHB Case No. 04-1-0007*
Playfair & Savitz v. City of Chewelah, EWGMHB Case No. 04-1-0008

Playfair v. City of Chewelah, EWGMHB Case No. 04-1-0009

Larson Beach Neighbors & Wagenman v. Stevens County. EWGMHB Case No. 04-1-0010

Simmons v. Stevens County (Larson Beach Neighbors & Wagenman, Intervenors), EWGMHB Case No.
04-1-0011

Canyon Investments Inc, et al, v. Spokane County, EWGMHB Case No. 04-1-0012
Province v. Spokane County, EWGMHB Case No. 04-1-0013

Cordill Family Trust, et al., v. Spokane County, EWGMHB Case No. 04-1-0014

2005 Cases
Futurewise & Citizens for Good Governance v. Walla Walla County, EWGMHB Case No. 05-1-0001

Chipman v. Chelan County (Turtle Rock Homeowners Association & Hanson, Intervenors), EWGMHB
Case No. 05-1-0002

Roberts & Taylor v. Benton County & Benton County Board of Commissioners (Nor Am development,
LLC & City of Richland, Intervenors), EWGMHB Case No. 05-1-0003

McHugh, Palisades Neighborhood, & Neighborhood Alliance of Spokane v. Spokane County, (Greg and
Kim Jeffreys, GJ L.L.C. & G.J. General Contractors, Intervenors), EWGMHB Case No. 05-1-0004

Futurewise v. Spokane County (Valaneov, L.L.C., Intervenor), EWGMHB Case No. 05-1-0005
Futurewise, v. Stevens County, EWGMHB Case No. 05-1-0006

Moitke & Neighborhood Alliance of Spokane v. Spokane County (Ridgecrest Developments, L.L.C., Five
Mile Corporation, North Division Complex, L.L.C., Canyon Investments, Inc., Curran, and Thefts d/b/a
Northwest Trustee & Management Services, Intervenors), EWGMHB Case No. 05-1-0007

City of Spokane v. Spokane County, EWGMHB Case No. 05-1-0008

City of Spokane v. Spokane County, EWGMHB Case No. 05-1-00009

Friends of Agriculture v. Grant County, EWGMHB Case No. 05-1-0010

14 Case numbers 04-1-0006 and 04-1-0007 were consolidated and are captioned as Concerned Friends of Ferry County,
Robinson, Riparian Owners of Ferry County, & Shumate, EWGMHBO04-1-0007¢c
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Futurewise v. Pend Oreille County, EWGMHB Case No. 05-1-0011

Superior Asphalt & Concrete Co., v. Yakima County (Columbia Ready-Mix, Inc., Intervenor),
EWGMHB Case No. 05-1-0012

Citizens for Good Governance (Futurewise, Intervenors) v. Walla Walla County, (Pennbrook Homes &
City of Walla Walla Intervenors), EWGMHB Case No. 05-1-0013

2006 Cases
Panesko v. City of Richland, EWGMHB Case No. 06-1-0001

City of Spokane v. Spokane County, EWGMHB Case No. 06-1-0002

Concerned Friends of Ferry County & Robinson v. Ferry County, EWGMHB Case No. 06-1-0003
Futurewise v. Douglas County, EWGMHB Case No. 06-1-0004

Hanson et al. v. Chelan County, EWGMHB Case No. 06-1-0005

Rush v. City of Spokane, EWGMHB Case No. 06-1-0006

Wilma & Berger v. Stevens County, EWGMHB Case No. 06-1-0007

Davis v. Stevens County, EWGMHB Case No. 06-1-0008

Larson Beach Neighbors & Wagenman v. Stevens County, EWGMHB Case No. 06-1-0009
Panesko v. City of Richland, EWGMHB Case No. 06-1-0010

Kittitas County Conservation et al. v. Kittitas County, EWGMHB Case No. 06-1-0011

Feil et al. v. Douglas County, EWGMHB Case No. 06-1-0012

2007 Cases
Hanson et al. v. Chelan County, EWGMHB Case No. 07-1-0001

Panesko v. Benton County, EWGMHB Case No. 07-1-0002
Kittitas County Conservation et al. v. Kittitas County, EWGMHB Case No. 07-1-0003
State of Washington - CTED v. Kittitas County, EWNGMHB Case No. 07-1-0004"

Miotke, McHugh, Neighborhood Alliance of Spokane, & Palisades Neighborhood v. Spokane County,
EWGMHB Case No. 07-1-0005

Broadeu & Futurewise v. Benton County, EWGMHB Case No. 07-1-0006

15 Case numbers 07-1-0003 and 07-1-0004 were consolidated and are captions as Kittitas County Conservation, et al. v.
Kittitas County, EWGMHB 07-1-0004c
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Wynecoop & Neighborhood Alliance of Spokane v. Spokane County, EWGMHB Case No. 07-1-0007
9™ Street Mobile Home Park Residents Assoc. v. City of Wenatchee, EWNGMHB Case No. 07-1-0008
Dudek & Baguley v. Douglas County et al., EWGMHB Case No. 07-1-0009

Humphrey v. Douglas County, EWGMHB Case No. 07-1-0010

Futurewise v. Chelan County, EWGMHB Case No. 07-1-0011

Futurewise v. Stevens County, EWGMHB Case No. 07-1-0012

Larson Beach Neighbors & Jeanie Wagenman v. Stevens County, EWGMHB Case No. 07-1-0013

Davies, Loon Lake Property Owners’ Assoc. & Loon lake Defense Fund v. Stevens County, EWGMHB
Case No. 07-1-0014

Kittitas County Conservation et al. v. Kittitas County, EWGMHB Case No. 07-1-0015
Nickel & Bach v. City of Ellensburg, EWGMHB Case No. 07-1-0016

2008 Cases

City of Zillah v. Yakima County, EWGMHB Case No. 08-1-0001

DAN HENDERSON, ET AL. V. SPOKANE CouNTY, EWGMHB CAse No. 08-1-0002

Isabel Campbell v. Yakima County, EWGMHG Case No. 08-1-0003

Sunnyside Division Board of Control v. Yakima County, EWGMHB Case No. 08-1-0004

Wes Hazen, et al. v. Yakima County, EWGMHB Case No. 08-1-0005

Yakima Valley Audubon Society v. Yakima County, EWGMHB Case No. 08-1-0006

Confederated Tribes & Bands of the Yakama Nation v. Yakima County, EWGMHB Case No. 08-1-0007
Washington Depts. of Fish & Wildlife and CTED v. Yakima County, EWGMHB Case No. 08-1-0008°
Yakima County Farm Bureau, et al. v. Yakima County, EWGMHB Case No. 08-1-0009

Moe v. Kittitas County, EWGMHB Case No. 08-1-0010

Fiel, et al v. Douglas County, et al, EWGMHB Case No. 08-1-0011

16 Cases 08-1-0003, 08-1-0005, 08-1-0006, 08-1-0007, and 08-1-0008 consolidated under 08-1-0008c
Campbell, et al v. Yakima County
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City of Wenatchee v. Chelan County, EWGMHB Case No. 08-1-0012
Cove Heights Condominium Association v. Chelan County, EWGMHB Case No. 08-1-0013
Southgate Neighborhood Council, et al. v. City of Spokane, EWGMHB Case No. 08-1-0014

City of Wenatchee v. Chelan County, EWGMHB Case No. 08-1-0015

2009 Cases

Scott Simmons v. Ferry County, EWGMHB Case No. 09-1-0001

Riparian Owners of Ferry County, et al v. Ferry County, EWGMHB Case No. 09-1-0002
Futurewise v. Ferry County, EWGMHC Case No. 09-1-0003

Richard Foreman & Country Ridge HOA v. City of Richland, EWGMHB Case No. 09-1-0004
City of Spokane v. City of Airway Heights, EWGMHB Case No. 09-1-0005

Douglas County Coalition for Responsible Government/Futurewise v. Douglas County, EWGMHB Case
No. 09-1-0006

City of Wenatchee v. Chelan County, EWGMHB Case No. 09-1-0007
John Broduer/Futurewise v. Benton County, EWGMHB Case No. 09-1-0008
Vince Panesko v. Benton County, EWGMHB Case No. 09-1-0009

Washington State Dept. of Community, Trade, and Economic Development (CTED) v. Benton County,
EWGMHB Case No. 09-1-0010"

Douglas County Coalition for Responsible Government/Futurewise v. Douglas County, EWGMHB Case
No. 09-1-0011

Riparian Property Owners of Ferry County v. Ferry County, EWGMHB Case No. 09-1-0012
Citizens for Good Governance v. Walla Walla County, EWGMHB Case No. 09-1-0013

Wes Hazen, Upper WENAS Preservation Association, and Futurewise v. Yakima County, EWGMHB
Case No. 09-1-0014

Brodeur/Futurewise v. Benton County, EWGMHB Case No. 09-1-0015

17 Case Nos. 09-1-0008, 09-1-0009, and 09-1-0010c were consolidated and are captioned as Brodeur/Futurewise, et al v.
Benton County, EWGMHB Case No. 09-1-0010c. The City of West Richland was granted intervenor status.

'8 The portion of this case dealing with the Richland UGA was subsequently consolidated with Case No. 10-1-0001 and is
captioned as Brodeur, et al v. Benton County, EWGMHB Case No. 10-1-0001c. The portion of this case dealing with the
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2010 Cases
Panesko v. Benton County, ENGMHB Case No. 10-1-0001"°
Panesko v. Benton County, ENGMHB Case No. 10-1-0002%°

Community Addressing Urban Sprawl Excess (CAUSE) v. Spokane County, EWGMHB Case No. 10-1-
0003

Futurewise v. Douglas County, EWGMHB Case No. 10-1-0004
City of Wenatchee v. Chelan County, EWGMHB Case No. 10-1-0005
Futurewise v. Spokane County, EWGMHB Case No. 10-1-0006

Confederated Tribes and Bands of the Yakama Nation v. Yakima County, EWGMHB Case No. 10-1-
0007

Judy Crowder, et al v. Spokane County, EWGMHB Case No. 10-1-0008
City of Chelan v. Chelan County, EWGMHB Case No. 10-1-0009
Fenske, et al v. Spokane County, EWGMHB Case No. 10-1-0010

Confederated Tribes and Bands of the Yakama Nation v. Yakima County, EWGMHB Case No. 10-1-
0011

Benton City UGA was subsequently Consolidated with Case No. 10-1-0002 and is captioned as Brodeur, et al v. Benton
County, EWGMHB Case No. 10-1-0002c.

19 This case is captioned as Case No. 10-1-0001c as the portion dealing with the Richland UGA was consolidated with Case
No. 09-1-0015.

0 This case is captioned as Case No. 10-1-0002c as the portion dealing with the Benton City UGA was consolidated with
Case No. 09-1-0015
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DIGEST OF DECISIONS

180 Days

. The Hearings Board finds it necessary to order the City of Yakima to repeal Ordinance 2001-56.
After the repeal of Ordinance 2001-56, the Board will then be able to find the City of Yakima in
compliance with the GMA. The Board is aware of Wildlife Habitat and Justice Prevention v.
City of Covington, CPSGMHB Case No. 00-3-0012 (Nov. 6, 2002) which recognizes the Board’s
authority to require such a repeal. The Board is further cognizant of a recent Washington State
Supreme Court case, Rural Residents v. Kitsap County, 141 Wn.2d 185, 192, 4 P.3d 115 (2000).
The Supreme Court, in this Growth Management Case, found that a failure to take corrective
action during the compliance period renders the noncompliant regulation ineffective and void.
While the Board believes this decision would apply here, it is unnecessary to make this finding at
this time. NFRD v. City of Yakima, EWGMHB Case No. 02-1-0009, 2nd Order on Compliance,
at 4 (Nov. 15, 2004).

. The Board holds that there are five prerequisite conditions that must be met before it will
consider granting a motion for continuance. First, the purpose, intent and principles of the Act
must be preserved. Second, all the parties must jointly make the motion. Third, granting the
motion will not bar or delay implementation of the Act with regard to other potential parties or
interests. Fourth, any party may terminate the continuance, without cause, by filing as a
pleading with the Board a “Notice Revoking Continuance.” Fifth, all parties must agree that in
the event this Board enters the requested order that this motion and the resulting order constitutes
the law of the case and shall not be subject to challenge or attack in this or any subsequent
appellate proceeding related to this petition for review. These qualifying conditions narrowly
limit motions for continuance under RCW 36.70A.300(1). This tool should only be used in cases
where implementation of the Act is furthered, where no other potential party or interest is
hindered, and where the interests of the parties, including a party's right to proceed with the
petition, are protected. Kittitas County v. City of Ellensburg, EWGMHB Case No. 95-1-0007,
Order Granting Continuance (Jan. 18, 1996).

o The Board concludes that the legislature intended the word “shall,” as used in RCW
36.70A.300(1), to be directory, thus allowing parties to waive their right to a decision within 180
days. Kittitas County v. City of Ellensburg, EWGMHB Case No. 95-1-0007, Order Granting
Continuance (Jan. 18, 1996).

. The GMA was amended to allow 180 days “or such longer period as determined by the board in
cases of unusual scope or complexity.” This Board feels the amendment was for cases such as
this. It would be foolish to require the duplicated effort of the designation of a new IUGA would
cause if the Final UGA can be expeditiously completed. Knapp, et al. v. Spokane County,
EWGMHB Case No. 97-1-0015c, FDO, at 13-14 (Dec. 24, 1997).

Accessory Dwelling Units (ADU)

. [Language adopted by the County achieved compliance with the GMA, the language provides]
Accessory Dwelling Units shall count towards the maximum allow density of a parcel. Loon
Lake Property Owners, et al v. Stevens County, EWGMHB Case No. 01-1-0002c, Compliance
Order (May 30, 2008).
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All three Hearings Boards have discouraged detached accessory dwelling unit provisions without
specific criteria to curtail indiscriminate increased density. Loon Lake, et al. v. Stevens County,
EWGMHB Case No. 01-1-0002c, Order on Motions, at 10 (Oct. 25, 2007).

RCW 36.70A.400 states that any local government that is planning under the Housing Policy Act
shall comply with RCW 43.63A.215(3). The Board finds that RCW 43.63A.215, when read as a
whole, requires local governments to adopt development regulations, zoning regulations or
official controls that provide for accessory dwelling units in areas zoned for single-family
residential use by Dec. 31, 1994. Coalition of Responsible Disabled v. City of Spokane,
EWGMHB Case No. 95-1-0001, Dispositive and FDO, at 2 (June 6, 1995).

A statutory interpretation that does not require the local governmental entity to adopt an ADU
regulation or control runs against the legislature’s stated intent. Coalition of Responsible
Disabled v. City of Spokane, EWGMHB Case No. 95-1-0001, Dispositive and FDO, at 3 (June 6,
1995).

The Housing Policy Act places a mandate on a city separate from, and additional to, the GMA,
and requires every city with a population of twenty thousand or more to pass an ADU regulation
or control by the end of 1994. Coalition of Responsible Disabled v. City of Spokane, EWGMHB
Case No. 95-1-0001, Dispositive and FDO, at 3 (June 6, 1995).

Adoption

[Citing to WAC 365-195-805(3), the Board concludes] While it may have been appropriate to
adopt the development regulations more timely, the language in WAC 365-195-805(3) is
directive only. Words should and may be do not have the same weight as words like shall.
Concerned Friends of Ferry County v. Ferry County, EWGMHB Case No. 00-1-0001, FDO, at
5 (Emphasis in original) (July 6, 2000).

[Citing to RCW 36.70A.040(4)(d), the Board concludes] The Respondent, having adopted its
Comprehensive Plan in 1995, should have by that time adopted development regulations that are
consistent with and implement the Comprehensive Plan. Ferry County admits they are working
on the Comprehensive Plan through case No. 97-1-0018 and that development regulations will
be done following the adoption of the amended comprehensive plan. The Long and Short Plat
Subdivision Ordinances are not where the County will adopt the required consistent development
regulations. However, these land use regulations must be consistent with the Comprehensive
Plan especially, where, as to the RSAs, (Rural Service Areas) they stand alone. 2.5-acre lots are
the minimum size of lots allowed within a RSA when using the Short and Long Subdivision
Ordinances. That was inconsistent with the Comprehensive Plan’s provisions dealing with Rural
Service Areas. A provision is needed to allow smaller lot sizes within the RSAs “to minimize
and contain the existing areas or uses of more rural development”. Concerned Friends of Ferry
County v. Ferry County, EWGMHB Case No. 00-1-0001, FDO, at 6-7 (July 6, 2001).

Affordable Housing

This planning goal [Goal 4] uses the verbs "encourage” and "promote” which are permissive
verbs, and thus this goal does not constitute an independent substantive requirement in isolation
from a specific GMA requirement ... Goal 4 must be considered together with the affirmative
requirements for the Comp Plan Housing Element set forth in RCW 36.70A.070(2). Ninth Street
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Mobile Home Park v. City of Wenatchee, EIWGMHB Case No. 07-1-0008, FDO at 6 (March 16,
2009).

Agricultural Lands (See also Natural Resource Lands)

The GMA itself makes no reference to prime or unique soils, only mentioning soils when
defining long-term commercial significance. The WAC does reference these soil types with the
newly revised WAC providing greater clarity in that soils go both to determining the capability
of lands for agricultural production as well as its long-term viability for them to serve in that
capacity. Kittitas County Conservation, et al v. Kittitas County, EWGMHB Case No. 07-1-
0004c, 4™ Compliance Order at 9 (May 26, 2010)

The Board does note concern over the County’s requirement that Ag Lands of LTCS “shall be
prime and unique farmland soils” because in limiting designation based on the presence of these
soils, Kittitas County may not be fully considering a key element of the GMA’s definition for
agricultural land — that although soils play a significant role in determining whether land is
capable for cultivation, soils should not be used as an exclusive designation method since some
types of agriculture are not soil dependent. Thus, the use of “shall” creates the potential for land
which is capable of non-soil dependent commercial agriculture, such as grazing, from being
designated as Ag Lands of LTCS within Kittitas County, thereby inappropriately narrowing the
universe of land that was anticipated by the Legislature as being “capable” when it defined
agricultural land. Kittitas County should consider revising this during its next amendment cycle.
Kittitas County Conservation, et al v. Kittitas County, EWGMHB Case No. 07-1-0004c, 4™
Compliance Order at 10 (May 26, 2010)

General discussion of designating agricultural lands of long-term commercial significance.
CFFC/Robinson v. Ferry County, Case No. 01-1-0019, 6" Compliance Order at 13-16 (March
23, 2010).

Soils play a significant role in determining whether land is capable for agricultural use, however,
soils are not an exclusive or dispositive method because some types of agriculture, such as
husbandry and fish farming, are not soil dependent. It should also be remembered that “capable”
does not equate to the economics of the property — economics is addressed in long-term
commercial value. CFFC/Robinson v. Ferry County, Case No. 01-1-0019, 6" Compliance Order
at 15 (March 23, 2010).

If the property contains a soil type the USDA has determined suitable for agricultural production,
then it qualifies for potential treatment as land with long-term commercial significance, subject
to the considerations of development-related impacts. Although the presence of agricultural soils
weighs heavily on the designation of agricultural land, soils alone do not mandate designation;
the GMA requires an analysis of more than just soils to identify and designate agricultural lands.
CFFC/Robinson v. Ferry County, Case No. 01-1-0019, 6" Compliance Order at 16 (March 23,
2010).

[After a discussion of the “points” process Ferry County utilized in regards to agricultural lands,
see Order at 16-19, the Board stated] After this very comprehensive and elaborate point system
was developed; additional land use “factors” considered; an assigned threshold score determined,;
and an aggregate “block” size with specific and limiting dimensions established; the County
concluded there are no agricultural lands of long-term commercial significance in Ferry County.
This is not surprising given the Herculean, if not impossible, task the County’s point system and
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additional “local discretion” factors place on a piece of land to qualify as ALOLTCS.
CFFC/Robinson v. Ferry County, Case No. 01-1-0019, 6™ Compliance Order at 19 (March 23,
2010).

[Bly including numerous factors outside the requirements of the GMA within its designation
criteria and relying on these factors to designate ALOLTCS, the County has expanded the
agricultural land designation parameters beyond those which were established by the Legislature
and confirmed by the courts. The County’s expanded parameters are in direct conflict with the
GMA’s mandates. CFFC/Robinson v. Ferry County, Case No. 01-1-0019, 6™ Compliance
Order at 20 (March 23, 2010).

The County’s potential for agricultural land of long-term commercial significance as defined by
the GMA, the courts, and determined by WAC 365-190-050 is significant. The question is how
could the County determine there are no agricultural lands of long-term commercial
significance? The answer is in the County’s point system, a system containing factors outside
the parameters of the GMA and which specifically eliminate any potential agricultural land from
designation. The bar to designate agricultural land as ALOLTCS is set so high, and the criteria so
stringent that even [profitable farms] ... failed to make the grade as ALOLTCS. CFFC/Robinson
v. Ferry County, Case No. 01-1-0019, 6" Compliance Order at 22 (March 23, 2010).

[In de-designating agricultural lands of long-term commercial significance] the County still has
to follow a process and de-designate only those lands that no longer fit one or more of the criteria
for Ag land. The Board has previously held that when de-designating Ag land, the jurisdiction
shall consider the same criteria used to designate Ag land. DCCRG/Futurewise v. Douglas
County, Case No. 09-1-0011, FDO at 15-16 (Jan. 19, 2010)

Under RCW 36.70A.170(2), the GMA mandates that “in making the designations required by
this section, counties shall consider the guidelines established pursuant to RCW 36.70A.050,”
which are those factors listed under WAC 365-190-050(1). DCCRG/Futurewise v. Douglas
County, Case No. 09-1-0011, FDO at 19 (Jan. 19, 2010)

The GMA does not assign or dictate how much weight to give each of the WAC factors.
Therefore, a jurisdiction has discretion regarding how to apply them. But the jurisdictions are
still required to consider the factors. DCCRG/Futurewise v. Douglas County, Case No. 09-1-
0011, FDO at 16 (Jan. 19, 2010)

The County’s decision [to de-designated] was not supported by substantial evidence in the
Record, and the County did not apply the correct definition of Ag land when de-designating ...
Therefore, the County’s decision to de-designate some of the parcels was clearly erroneous in
light of the entire Record before the Board and in light of the goals and requirements of the
GMA. DCCRG/Futurewise v. Douglas County, Case No. 09-1-0011, FDO at 23 (Jan. 19, 2010)

In order to be designated, the County is to review land based on RCW 36.70A.170’s designation
standards and the definitions contained in RCW 36.70A.030. Review based on these RCW
provisions is required as they encompass the foundational structure for designation: (1) land is
not characterized by urban growth; (2) land is primarily devoted25 to the commercial production
of agricultural products; and (3) land has long-term commercial significance for agricultural
production.26 The inclusion of this foundation within the process, something that was previously
missing from the County’s criteria, is the County’s first step towards compliance ... In addition,
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as this Board has previously pointed out for Kittitas County, once a county has found lands not
characterized by urban growth and currently being used or capable of being used for agriculture,
the final inquiry addresses the long-term commercial significance of the land and utilizes five
elements related to the quality or capability of soils and the development-related impacts from
the surrounding area. Kittitas County Conservation, et al v. Kittitas County, EWGMHB Case
No. 07-1-0004c, Compliance Order, at 10-11 (Feb. 4, 2009)

Handbook 210 establishes eight classifications ranging from soils suitable for cultivation due to
very limited restrictions (Class 1) to soils subject to severe restrictions which limit their use for
any purpose (Class V). Although the Board finds no error in a county’s selection of Prime and
Unique Farmland as a basis for designation, since these two categories represent land which has
the best combination of physical and chemical characteristics for agricultural production, these
categories are established within 7 CFR 657 and not Handbook 210. In addition, Prime and
Unique Farmland are not types of soils but rather categories of land which satisfy several criteria
including moisture and temperature regimes, pH levels, location of water tables, soil management
horizons, erodibility factors, etc. Kittitas County Conservation, et al v. Kittitas County,
EWGMHB Case No. 07-1-0004c, Compliance Order, at 11-12 (Feb. 4, 2009).

[W]ithin the GMA the Legislature limited the use of Best Available Science (BAS) to the
designation and protection of critical areas, not to the designation agricultural lands. RCW
36.70A.170 was adopted in 1990, RCW 36.70A.172 was adopted in 1995. If the Legislature had
wanted BAS to be ..included within the designation process of NRLs it would have amended the
GMA to reflect this. The Legislature did not amend the GMA in this regard and the Board will
not expand the application of BAS beyond that explicitly intended by the Legislature ... Thus, by
including a provision within its designation criteria which states Best Available Science is to be
utilized in the designation process for Ag Lands of LTCS, the County has expanded the NRL
designation parameters beyond that established by the Legislature and in opposition to the GMA'’s
mandates.  Kittitas County Conservation, et al v. Kittitas County, EWGMHB Case No. 07-1-
0004c, Compliance Order, at 12 (Feb. 4, 2009).

Kittitas County states it may further consider the combined effects of proximity to population
areas and the possibility of more intense uses of land as indicated by 14 factors ... RCW
36.70A.170(2) is clear - when making NRL designations jurisdictions shall consider the WAC
guidelines. Thus, the consideration of NRL’s proximity to population and the possibility of more
intense use is a mandatory consideration under the GMA, not a discretionary one. The wording
utilized by Kittitas County — may further consider — is permissive as opposed to mandatory. Kittitas
County Conservation, et al v. Kittitas County, EWGMHB Case No. 07-1-0004c, Compliance
Order, at 12-13 (Feb. 4, 2009).

[In regards to the designation criteria set forth in WAC 365-190]. Although the Board recognizes
the factors are not weighted, jurisdictions are to consider all of the development-related factors
enumerated in WAC 365-190-050(1). Thus, the County’s use of “OR” fails to comply with the
GMA, specifically RCW 36.70A.060(2) which requires complete consideration. Kittitas County
Conservation, et al v. Kittitas County, EWGMHB Case No. 07-1-0004c, Compliance Order, at
14-15 (Feb. 4, 2009).

[In addition to the four non-inclusive elements set forth in WAC 365-190-040(2)(g)] The County
states when making a determination as to de-designate it should consider the criteria for
designation. As with the use of the word “may” the use of the word “should” denotes permissive
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discretion as opposed to a mandatory requirement. This Board has previously held when de-
designating agricultural lands, the same criteria utilized to designate the land must be utilized to
determine whether the land no longer qualifies for designation as Ag Land of LTCS. Under the
County’s criteria, Ag Land of LTCS could conceivably be de-designated based solely on one of
the four listed elements without any consideration of the County’s designation criteria.  Kittitas
County Conservation, et al v. Kittitas County, EWGMB Case No. 07-1-0004c, at 17 (Feb. 4,
2009).

[Based on evidence from the Natural Resources Conservation Services, the Board held:] [T]he
County is not required to consider “unique” farmland soils, if this category of soils does not exist
in Ferry County. CFFC/Robinson v. Ferry County, EWGMHB Case No. 01-1-0019,
Compliance Order at 11 (Feb 20, 2009).

WAC 365-190-040(2)(g) is permissive in that “[D]esignation changes should be based on
consistency with one or more of the following criteria:”21 The County’s removal of “critical area
status” from (iv) is unfortunate considering the GMA is a forward-looking document, but there is
no requirement to incorporate all or part of the criteria. The criteria are in place to be considered
when de-designating agricultural lands of long-term commercial significance. CFFC/Robinson
v. Ferry County, EWGMHB Case No. 01-1-0019, Compliance Order, at 12 (Feb 20, 2009).

The Board agrees with the Petitioners that the County needs to have written limitations on uses
authorized by its development regulations in ALOLTCS, which is the County’s Commercial
Agricultural Zone. There are uses presently allowed by the County that may be appropriate for
the ALOLTCS, if their scope and/or function are limited. Without specific criteria to limit
inappropriate non-agricultural uses, the County’s actions will substantially interfere with the
GMA’s mandate for conservation of ALOLTCS and have a negative impact on designated
agricultural lands. Kittitas County Conservation, et al v. Kittitas County, EWGMHB Case No.
07-1-0015c, FDO at 25 (March 21, 2008).

The County should include standards and criteria for use on a case-by-case basis to determine
whether permitting a use will result in a negative impact to resource lands and activities, and
whether the use will maintain and enhance the agricultural industry. The methodology to
determine these two criteria should be in the County’s development regulations. Under the
current regulations, a wide variety of non-agricultural uses can be permitted with no such
analysis. Kittitas County Conservation, et al v. Kittitas County, EWGMHB Case No. 07-1-
0015c, FDO at 26 (March 21, 2008).

General discussion of GMA agricultural land provisions. Kittitas County Conservation, et al v.
Kittitas County, EWGMHB Case No. 07-1-0015c, FDO at 41-42 (March 21, 2008).

General Discussion of Designation of Ag Land of LTCS. Kittitas County Conservation, et al v.
Kittitas County, EWGMHB Case No. 07-1-0004c, Compliance Order at 14-17 (Aug. 7, 2008).

Although the ability to include outside criteria [for designation of Ag land] was addressed in the
Lewis County case, the Court did note such considerations are within the mandates of the GMA
and pertain to the characteristics of the agricultural land to be evaluated. The additional factors
adopted by the County are not limited in this regard, but rather address the influences of the
market on an individual farmer’s ability to operate. Kittitas County Conservation, et al v.
Kittitas County, EWGMHB Case No. 07-1-0004c, Compliance Order at 19 (Aug. 7, 2008).
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. The County has adopted a different set of criteria for the de-designation of agricultural land ...
Because these criteria rely on the foundational criteria to designate Ag Lands of LTCS which the
Board has already concluded do not conform to the GMA’s definition and, also include
additional factors which are not consistent with the GMA’s mandate to conserve lands in order to
maintain and enhance the agricultural industry, the County’s de-designation criteria are non-
compliant with the GMA as well. Kittitas County Conservation, et al v. Kittitas County,
EWGMHB Case No. 07-1-0004c, Compliance Order at 19-20 (Aug. 7, 2008).

. The GMA’s requirements for agricultural lands are clearly set forth in RCW 36.70A.020(8),
.060, and .170 with definitions contained at RCW 36.70A.030(2) and .030(10). Guidelines for
making the required determinations are provided in WAC 365-190. The Supreme Court has
provided further guidance in the meaning and application of these provisions through a variety of
cases cited in this decision and numerous holdings of this Board and our colleagues at the
Western Washington and Central Puget Sound Boards provide assistance to jurisdictions in this
regard as well ... The County’s criteria must encompasses all of the definitional elements for Ag
Lands of LTCS and require the consideration of soils and development related factors when
determining whether the land has enduring qualities so as to be designated as a resource land
with long-term commercial significance, thereby ensuring the conservation of such lands for the
maintenance and enhancement of the agricultural industry within Kittitas County. Kittitas County
Conservation, et al v. Kittitas County, EWGMHB Case No. 07-1-0004c, Compliance Order at 21
(Aug. 7, 2008).

. [In the FDO, when addressing certain applications de-designating agricultural land] the Board
required the County to perform a county-wide or area-wide analysis of agricultural lands in
conjunction with the challenged determination. Futurewise takes this statement one step further
in contending the County was required to revisit its designation and de-designation criteria for
Ag Lands of LTCS and apply these criteria to the past de-designations ... The county-wide or
area-wide analysis sought by the Board was limited to these de-designation actions and did not,
as Futurewise contends, require the County to analyze all of its lands to determine if they are
suitable for designation as Ag Lands of LTCS or to revisit unchallenged land that had been
previously de-designated. The County is not exempt from conducting such an analysis if
applications are resubmitted during the next comprehensive plan amendment process. Then,
consideration shall be given to the GMA’s definition of Ag Lands of LTCS, the designation
criteria provided for in WAC 365-910-050, and the requisite county-wide or area-wide analysis
in order to maintain the industry and conserve a quantity of resource land necessary to assure the
continued existence of the agricultural support system - the suppliers, processors and marketing
structures — all of which are required for continued viability of the agricultural industry in
Kittitas County. Kittitas County Conservation, et al v. Kittitas County, EWGMHB Case No. 07-
1-0004c, Compliance Order at 29 (Aug. 7, 2008).

. The same statutory requirements govern both the determination whether particular agricultural
lands of long-term commercial significance should be designated and whether particular lands
should no longer be designated... [the] analysis must reach beyond the specific parcels at issue
to examine the county-wide or area-wide implications of the decision to be made. (Emphasis
added) Kittitas Conservation v. Kittitas County, EWGMHB 07-1-0004c, FDO, at 70 (Aug. 20,
2007) (citing to Lewis County, 157 Wn.2d 488, 139 P.3d 1096 (2006).
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. While nothing in the GMA requires agricultural lands, once designated, to remain designated as
such forever, and nothing in the GMA specifies precisely how a county may determine that
designated agricultural lands no longer should be designated; logically, the only way to make
such a determination consistent with the GMA is to apply the same statutory criteria to a
proposed de-designation of agricultural lands as for a proposal to designate such lands. Any
other approach defeats the GMA’s requirements to designate and conserve agricultural lands of
long-term commercial significance and is contrary to the GMA’s goal of conserving agricultural
land in Washington. Kittitas Conservation v. Kittitas County, EWGMHB Case No. 07-1-0004c,
FDO, at 71 (Aug. 20, 2007).

. [De-designation of agricultural land] The fact the land does not have a water right or the water
right is secondary should not be an excluding factor. This is also true with the size of the parcels
or current zoning. The size may be considered, but cannot be the excluding factor. The criteria
are to include agricultural lands not exclude. The County criteria for the designation of
agricultural lands of long-term significance fails to comply with the GMA due to the County’s
failure to include how parcel size, current zoning and the presence of adequate and dependable
water supply is considered. Kittitas Conservation v. Kittitas County, EWGMHB Case No. 07-1-
0004c, FDO, at 27 (Aug. 20, 2007).

. [The de-designation of agricultural land requires] the proper county-wide or area-wide
assessment of agricultural lands required under RCW 36.70A.060, and .170, applying the
definitions in RCW 36.70A.030(2) and (10) and the criteria in WAC 365-190-050. Kittitas
Conservation v. Kittitas County, EWGMHB Case No. 07-1-0004c, FDO, at 33 (Aug. 20, 2007).

o There is no requirement in the GMA for counties and cities to adopt certain setbacks within
agricultural lands, forests lands, or mineral resource lands, other than the requirement of a notice
(contained in RCW 36.70A.060(1)(b). Concerned Friends of Ferry County & Robinson v. Ferry
County, EWGMHB Case No. 06-1-0003, FDO (Oct. 2, 2006).

The GMA is clear that the thirteen goals listed under RCW 36.70A.020 are all considered
important and equal in the development and adoption of comprehensive plans and development
regulations. [RCW 36.70A.020 provides:] “The following goals are not listed in order of priority
and shall be used exclusively for the purpose of guiding the development of comprehensive plans
and development regulations.” Citizens for Good Governance, v. Walla Walla County,
EWGMHB Case No. 05-1-0013, FDO at 30 (June 15, 2006).

. The Board recognizes the importance of the GMA goals, in particular Goal (8) Natural resource
industries, which requires counties and cities to maintain and enhance natural resource-based
industries, including agriculture and encourages the conservation of productive agricultural lands
and discourage incompatible uses. Case No. 05-1-0013, FDO, (June 15, 2006). Citizens for Good
Governance v. Walla Walla County, EWGMHB Case No. 05-1-0013, FDO at 30 (June 15,
2006).

o As summarized, once land is designated for agriculture, the GMA does not require that it be
designated as such forever. But to de-designate agricultural lands, “[I]t logically follows that if
the County is required to conduct an analysis based upon [the] GMA mandated criteria to
designate agricultural resource lands of long-term commercial significance; it cannot simply
adopt an Ordinance that undoes, undermines or contradicts the analysis performed to support the
original designation decisions.” (citing Orton Farms et al. v. Pierce County et al., CPSGMHB
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Case No. 04-3-0007c, FDO at 36). Citizens for Good Governance v. Walla Walla County,
EWGMHB Case No. 05-1-0013, FDO at 30 (June 15, 2006).

As mentioned above, a designation as ‘agricultural land’ does not prohibit its inclusion into an
urban growth area. As noted in Stewart v. Boundary Review Bd., “nothing in the GMA prohibits
inclusion of agricultural lands in an urban growth area.” The question is does the record support
that the County went through a process or analysis to de-designate agricultural land of long-term
commercial significance. Citizens for Good Governance, v. Walla Walla County, EWGMHB
Case No. 05-1-0013, FDO at 31 (June 15, 2006).

WAC 365-190-040 sets forth the regulatory standards and criteria for land map designation
changes to resource lands. The regulatory directives were adopted by Grant County under GCC
25.12.030(9)(2)(E). Briefly, this policy states that “[A]any proposed resource land map
designation changes shall recognize that resource land designations were intended to be long
term designations...”, then lists four provisions that must be met before a change can be made.
They are:

Q) A change in circumstances pertaining to the comprehensive plan or public
policies;

(i) A change in circumstances beyond the control of the landowner pertaining to
the subject property;

(iii))  Anerror in initial designation;

(iv)  New information on resource land or critical area status.

Friends of Agriculture v. Grant County, EWGMHB Case No. 05-1-0010, FDO at 11 (March 14,
2006).

The Washington Supreme Court has recognized that there are two elements of the statutory
definition of agricultural lands: (1) that the land be primarily devoted to agricultural purposes;
and (2) that the property has long-term commercial significance for agricultural production. The
court in Redmond found “...land is ‘devoted’ to agricultural use under RCW 36.70A.030 if it is
in an area where land is actually used or capable of being used for agricultural production ...”
(citing City of Redmond v. CPSGMHB, 136 Wn.2d 38 (1998)). Friends of Agriculture v. Grant
County, EWGMHB Case No. 05-1-0010, FDO, at 9 (March 14, 2006).

The GMA mandated the designation of agricultural lands with long-term commercial
significance for commercial production of food or other agricultural products. RCW
36.70A.170(1)(a). Once resource lands have been designated, they must be further protected
under RCW 36.70A.060(1). The court in King County v. CPSGMHB, 142 Wn.2d 543, 562
(2000) stated “...when read together, RCW’s 36.70A.020(8), .060(1) and .170 evidence a
legislative mandate for the conservation of agricultural land.” Friends of Agriculture v. Grant
County, EWGMHB Case No. 05-1-0010, FDO, at 11 (March 14, 2006).

Grant County, by adopting Resolution No. 05-267-CC and thus removing 35 acres of prime
irrigated farmland from production, fails to conserve agricultural resource lands and is allowing
for the conversion of agricultural lands in a manner that interferes with the continued use of
designated lands for the production of food and/or agricultural products. As noted above, the
subject property is the creme de la creme of agricultural land. It’s flat, has irrigation rights and
prime soils. Converting this property to urban development, campsites, commercial development
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and a twelve-acre lake interferes with the primary purpose of prime irrigated farmland — food
production. Not only does the state encourage the retention of such property, but also Grant
County’s own code and Comprehensive Plan does the same. Friends of Agriculture v. Grant
County, EWGMHB Case No. 05-1-0010, FDO, at 11-12 (March 14, 2006).

. Clearly, there is some ambiguity in the statute’s definition of a “Master Planned Resort”,
particularly in the terms, “significant natural amenities”, “primary focus”, and “... with a range
of... 7. Any one of these terms can be interpreted broadly by the courts and boards. One thing is
clear, though, the statute differentiates between “natural amenities” and “developed on-site
indoor or outdoor recreational facilities. Generally speaking, “natural amenities” brings to mind
ocean beaches, natural lakes, rivers, mountains, deserts and wetlands. These are features formed
through nature’s actions. Even though farmland can be attractive and interesting, few would
consider this landscape as a “significant natural amenity”. Neither can a twelve-acre man-made
lake be considered anything but a “developed outdoor recreational facility”. Just by definition of
“natural”, it is not a “natural amenity”, no more than a golf course or water park. Friends of
Agriculture v. Grant County, EWGMHB Case No. 05-1-0010, FDO, at 17 ( March 14, 2006).

. The proposal is an urban development outside the designated UGA, but the legislature
recognized this in authorizing Master Planned Resorts. In Gain v. Pierce County
[CPSGMHB Case No. 99-3-0019], the CPSGMHB wrote: “The legislature recognized that
MPR’s are urban growth outside of UGAs. The GMA permits the urban growth of an MPR
if the County’s regulations do not permit other urban or suburban growth in the vicinity of
the MPR. [Urban growth in MPRs is recognized by, not prohibited by the Act.] Gain FDO,
April 18, 2000. Friends of Agriculture v. Grant County, EWGMHB Case No. 05-1-0010,
FDO at 18 (March 14, 2006).

. If all the other requirements had been met, the urban development at the site would have been
justified. Grant County does not permit other urban or suburban growth in the vicinity of the
proposal. However, the proposal fails to have a “primary focus on destination resort facilities
consisting of short-term visitor accommodations”. The plan submitted to the County shows too
few visitor accommodations in relationship to the permanent urban growth. Thus, the “primary
focus” is on permanent housing, not short-term visitors. Friends of Agriculture v. Grant County,
EWGMHB Case No. 05-1-0010, FDO, at 18 ( March 14, 2006).

. The Laughlin “Master Planned Resort”, as proposed, has limited services. Certainly the proposal
has the capability of supplying the basics available at typical convenience stores, such as gas,
milk, bread, picnic foods and even heated pre-made sandwiches, but groceries per se will be
limited. The Eastern Board in Ridge indicated “sufficient services and needed places to shop”.
This is where the ambiguity in the language makes it difficult to determine just what is “self-
contained”, and whether a convenience store provides “sufficient service”. “Self-contained”
means that a “Master Planned Resort” should be a livable community that can supply the daily
needs of those that visit and live there. A convenience store and pro-shop does not fulfill this
requirement. Friends of Agriculture v. Grant County, EWGMHB Case No. 05-1-0010, FDO, at
18-19 (March 14, 2006).

o The designation of agricultural resource lands and agricultural lands of long-term significance is
a GMA priority and one that should be given the County’s full attention. The County has the
capability through recorded property tax status to designate many of the agricultural resource
lands and agricultural lands of long-term commercial significance in Ferry County, yet has failed
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to do so. The Department of Community, Trade and Economic Development (CTED) provides
guidelines for the classification of agricultural lands of long-term commercial significance.
Counties and cities are required to use the land-capability classification system of the U. S.
Department of Agriculture Soil Conservation Service. In addition, though, counties and cities
shall also consider the combined effects of proximity to population areas and the possibility of
more intense uses of the land as indicated by a list of ten criteria, including, (b) Tax status.
Concerned Friends of Ferry County/Robinson, v. Ferry County, EWGMHB Case No. 01-1-0019,
3rd Order on Compliance (June 14, 2006).

. The Board encourages the County to protect the agricultural resource lands it has already
identified, while continuing to locate and designate additional agricultural resource lands and
agricultural lands through soil surveys and other means at its disposal. According to the
Respondent’s attorney and the County’s Planning Director, the County has in its possession the
long-overdue, anticipated soil provisions from the Department of Agriculture, so that excuse is
no longer a detriment to compliance. Concerned Friends of Ferry County/Robinson, v. Ferry
County, EWGMHB Case No. 01-1-0019, 3rd Order on Compliance (June 14, 2006).

. The County has already designated “Open Space/agricultural” lands and allows these lands a
different tax status. With these criteria already available, designating agricultural lands via tax
status should be straightforward and easy to accomplish. “The tax status of Open
Space/agricultural is applied to lands in Ferry County that are above 20 acres and show income
from agricultural practices. There are exceptions to the 20-acre minimum, if substantial income
can be shown from less acreage. This provides substantial incentive to the landowner to keep
land in Open Space/agriculture.” (Ferry County RLCAO 2006-03.) Concerned Friends of Ferry
County/Robinson, v. Ferry County, EWGMHB Case No. 01-1-0019, 3rd Order on Compliance
(June 14, 2006).

. [Citing to the holding in City of Moses Lake v. Grant County, EWGMHB Case No. 99-1-0016,
Order on Reconsideration (Aug. 16, 2000) which found no requirement that the minimum lot
size in agricultural resource lands be the average size of existing farms, the Board agreed] with
the Petitioners that the crux of the issue is the 2.5-acre minimum lot size for agricultural resource
lands. Although there is no “bright line” for sizing a minimum lot size in agricultural resource
lands or agricultural lands of long-term commercial significance, 2.5-acres is generally
considered urban in nature and too small for commercial production. Concerned Friends of
Ferry County/Robinson, v. Ferry County, EWGMHB Case No. 01-1-0019, 3rd Order on
Compliance (June 14, 2006).

. This Board notes a pattern in these decisions and others by the Growth Boards. Five-acre lots are
generally considered the minimum lot size in the rural/agricultural areas and only when a variety
of larger lot sizes are available, while 2.5-acre lot sizes are more urban and promote sprawl. The
most important criterion for establishing minimum lot sizing in agricultural resource lands is
establishing a process. How did the county or city establish the lot size, is there a variety of lot
sizes available and is the process outlined in the record? Concerned Friends of Ferry
County/Robinson, v. Ferry County, EWGMHB Case No. 01-1-0019, 3rd Order on Compliance
(June 14, 2006).

. [Citing to Save Our Butte Save Our Basin Society, et al. v. Chelan County, EWGMHB Case No.

94-1-0015, FDO (Aug. 8, 1994) which held that the process was important and that the County
must have considered the factors for determining agricultural lands of long-term significance, the
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Board concluded:] Clearly, there is nothing in the record established by Ferry County that
indicates a process was followed by the County to determine that 2.5-acres is a justifiable lot size
in the agricultural zone. Concerned Friends of Ferry County/Robinson, v. Ferry County,
EWGMHB Case No. 01-1-0019, 3rd Order on Compliance, (June 14, 2006).

. Regardless of how the County words its preamble, in C.U.S.T.E.R., the Western Board found
“cities and counties are both required to adhere to the county-wide planning policies.”
C.U.S.T.E.R. v. Whatcom County, 96-2-0008 (FDO, 9-12-96). The Eastern Board, in James A.
Whitaker v. Grant County, Order on Reconsideration. (Aug. 7, 2000), agreed that, “Only those
county-wide planning policies that are directive are mandatory.” Roberts/Taylor v. Benton
County , et al., EWGMHB Case No. 05-1-0003, FDO (Sept. 20, 2005).

. The Washington State Supreme Court decision, King County v. Central Puget Sound Growth
Management Hearings Board, 142 Wn.2d 543 (2000), finding the GMA’s agricultural
conservation mandate dealt with the specific issue of whether or not a recreational use on
agricultural resource lands complied with RCW 36.70A.177. RCW 36.70A.177, is also at issue
in this case. Specifically, whether or not the County’s new policies and regulations allowing
cluster development on agricultural resource lands of long term commercial significance
complies with this statute. [Board sets forth the relevant part of RCW 36.70A.177 — Agricultural
lands — Innovative zoning techniques — Accessory uses]. Futurewise/Citizens for Good
Governance v. Walla Walla County, EWGMHB Case No. 05-1-0001, FDO (Aug. 10, 2005).

. The Board has a serious concern about the potential impact of clusters on the viability of the
remainder of agricultural land. If cluster development patterns are going to work, the density in
the cluster cannot cause a drastic change in the character of the surrounding area and the
remaining farmland has to be large enough to accommodate a true commercial farming
operation. Futurewise/Citizens for Good Governance v. Walla Walla County, EWGMHB Case
No. 05-1-0001, FDO (Aug. 10, 2005).

There are two key issues in this case with respect to compliance with this statute and the overall
GMA agriculture conservation mandate. The first issue is whether the new cluster regulations
and policies comply with the GMA when they make no reference to restricting or encouraging
location of clustering to land with poor soil or lands otherwise unsuited for agriculture.
Futurewise/Citizens for Good Governance v. Walla Walla County, EWGMHB Case No. 05-1-
0001, FDO (Aug. 10, 2005.)

. The GMA, in RCW 36.70A.177(1), requires that non-agricultural uses be on poor soils or soils
not suited for farming. In the County’s newly adopted amendments allowing clustering on
Agricultural Resource lands, the County makes no mention of the soils upon which the clusters
would be located. It is clear clusters are non-agricultural uses and must be located upon poor
soils. Futurewise/Citizens for Good Governance v. Walla Walla County, EWGMHB Case No.
05-1-0001, FDO (Aug. 10, 2005).

. Residential clustering on the scale allowed by the new ordinances is clearly a non-agricultural
use within the meaning of the statute. It is clear from Exhibit A of Ordinance No. 308,
17.31.060, Q and R, that clusters and their buildings are non-farm development, requiring buffers
and setbacks. In order to comply with the GMA, clustering policies and regulations must
encourage such clusters on land with poor soil. Walla Walla County regulations do not limit or
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encourage the location of cluster development in such a manner. Futurewise/Citizens for Good
Governance v. Walla Walla County, EWGMHB Case No. 05-1-0001, FDO (Aug. 10, 2005).

The findings above adopted by the County in 2001, go much further than the clustering chapter,
Chapter 17.31, added most recently. The County must direct the landowner to locate these
clusters upon poor soils, the soil and location least productive and less likely to reduce the land
available for farming. Clusters should not remove quality soils from agricultural uses. Because
the County has failed to restrict clustering to poor soils, the County’s action is clearly erroneous
and has not complied with the GMA. Futurewise/Citizens for Good Governance v. Walla Walla
County, EWGMHB Case No. 05-1-0001, FDO (Aug. 10, 2005).

The second issue is whether cluster developments with a stated maximum of 12 units in two
zones and no maximum in one zone complies with the statutory requirement that clustering must
conserve agricultural land and encourage the agriculture economy. The Board has concerns
about the potential in AR-10 for much higher than 12 dwelling units to be clustered on
agricultural lands. The sizeable concentration of residences on agricultural lands creates impacts
on agriculture and creates a demand for “urban-type services” that would conflict with the
agricultural economy. Futurewise/Citizens for Good Governance v. Walla Walla County,
EWGMHB Case No. 05-1-0001, FDO (Aug. 10, 2005).

RCW 36.70A.060(1) requires that adjacent uses will remain compatible with agriculture. The
failure to limit the size of the clusters in Agriculture Residential-10 and failure to limit or
prohibit the location of clusters adjacent to one another does not conserve agriculture. It raises
the clear possibility of urban densities on Resource lands and violates the GMA. This is a failure
to encourage the agricultural economy and conserve farmland. As the size of an agricultural
development project increases, it takes on urban characteristics and increases the demand for
urban governmental services. Futurewise/Citizens for Good Governance v. Walla Walla County,
EWGMHB Case No. 05-1-0001, FDO (Aug. 10, 2005)..

We find nothing in the GMA that would allow clustering in agricultural resource lands to the
degree that it results in a village or LAMIRD. See Smith v. Lewis County, WWGMHB Case No.
98-2-0011c, FDO (April 5, 1999). Uncapped clusters characteristically lead to a demand for
urban governmental services. The clusters need reasonable caps so as to preclude clusters of such
magnitude that they demand urban services. Unreasonable clustering without limit occurs both
for property zoned AR-10 and where there is no limit to the adjacent location of clusters.
Futurewise/Citizens for Good Governance v. Walla Walla County, EWGMHB Case No. 05-1-
0001, FDO (Aug. 10, 2005)..

It is clear to the Board that having no limit on Agricultural Residential-10 clustering density or
allowing the “clustering” of clusters is clearly erroneous. Until limits are placed upon all clusters
and the “clustering” of clusters, the Board must find the County’s actions clearly erroneous and
out of compliance with the GMA. Futurewise/Citizens for Good Governance v. Walla Walla
County, EWGMHB Case No. 05-1-0001, FDO (Aug. 10, 2005).

The Growth Management Act (GMA) requires Walla Walla County to identify and designate
agricultural lands not already characterized by urban growth and that has long-term significance
for the commercial production of food or other agricultural products. (RCW 36.70A.170(1)(a)).
The County is required to assure the conservation of agricultural resource lands that have been
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so designated. City of Walla Walla, et al. v. Walla Walla County Case No. 02-1-0012c, 3" Order
on Compliance (March 10, 2005).

. The Board recognizes the effort Walla Walla County has made to comply with the Board’s Order
on Remand and the GMA. Many of the recreational and cultural uses now allowed under
Ordinances 306 and 307 are accessory uses under RCW 36.70A.177(3)(a) and compatible with
agriculture. Crop mazes, equestrian parks, hunting and fishing lodges, riding academies, and
public and private stables are activities and facilities that can enhance the commercial value and
economy of agricultural land. The Ordinances, as described, meet a definable public need and
result in fewer non-agricultural uses on lands designated as agricultural lands of long-term
commercial significance.

Unfortunately, portions of the Ordinances do not comply with the GMA. They allow certain non-
agricultural recreational uses on agricultural lands of long-term commercial significance. Two of
the allowed recreational uses, golf courses and ATV parks, do not conserve agricultural lands or
encourage the agricultural economy as required by RCW 36.70A.177. City of Walla Walla, et al.
v. Walla Walla County, Case No. 02-1-0012c, 3" Order on Compliance (March 10, 2005).

. RCW 36.70A.177 allows innovative zoning techniques to conserve agricultural lands and
encourage the agricultural economy. That statute requires nonagricultural uses be limited to
lands with poor soils or otherwise not suitable for agricultural purposes. (Citing to King County
v. Cent. Puget Sound Growth Mgmt. Hearings Bd., 142 Wn.2d 543, at 561, 14 P.3d 133 (2000)).
City of Walla Walla, et al. v. Walla Walla County, Case No. 02-1-0012c, 3 Order on
Compliance (March 10, 2005).

. A County’s use of RCW 36.70A.177 has been reviewed by the Washington State Supreme
Court. King County v. Cent. Puget Sound Growth Mgmt. Hearings Bd., 142 Wn.2d 543, at 561,
14 P.3d 133 (2000) reviews a situation similar to the one before us here in Walla Walla County.
In King County, supra, the County acquired several parcels of land for development of new
athletic facilities. The properties contained prime agricultural soils that had been fallow for over
30 years. The County entered into a 30-year concession agreement with a youth soccer
association for management of the new facilities on these lands. The agreement contained a
provision to automatically extend the agreement to adjacent parcels for soccer use. City of Walla
Walla, et al. v. Walla Walla County, Case No. 02-1-0012c, 3" Order on Compliance, (March 10,
2005)

. Upon review of the statutory and case law, the Supreme Court found that, “Although the
planning goals are not listed in any priority order in the Act, the verbs of the agricultural
provisions mandate specific, direct action. The County has a duty to designate and conserve
agricultural lands to assure the maintenance and enhancement of the agricultural industry.” King
County, at 558. The later amendment of RCW 36.70A.020(9) does not change the Hearings
Board’s belief that the County continues to have the duty to designate and conserve agricultural
lands to assure the maintenance and enhancement of the industry. The Supreme Court found in
King County at 558 that the County’s interpretation failed to give effect to the Legislature’s
stated intent to conserve such lands in order to maintain and enhance the agricultural industry.
City of Walla Walla, et al. v. Walla Walla County, Case No. 02-1-0012c, 3™ Order on
Compliance (March 10, 2005).
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. The Court looked at RCW 36.70A.177, Innovative Zoning Techniques. The Court first defined
“innovative zoning”. The Court found that “in order to constitute an innovative zoning technigque
consistent with the overall meaning of the Act, a development regulation must satisfy the Act’s
mandate to conserve agricultural lands for maintenance and enhancement of the agricultural
industry.” King County, at 560. The Court determined the trial court erroneously found the
County’s amendments qualified as an “innovative zoning technique” under RCW 36.70A.177.
The trial court had foun? that it was “discretionary” rather than “mandatory” that the innovative
techniques be limited “to lands with poor soils or otherwise not suitable for agricultural
purposes.” The Supreme Court found this interpretation to be misplaced discretion. The Court
instead interpreted the language to properly read as: The discretion is applied to “encouraging
nonagricultural uses,” not to the land eligible for such encouraged uses. Read logically, this
phrase means that the County may encourage nonagricultural uses where the soils are poor or the
land is unsuitable for agricultural. It should not be read that the County may encourage
nonagricultural uses whether or not the soils are poor or unsuitable for agriculture. The evidence
does not support a finding that the subject properties have poor soils or are otherwise not suitable
for agricultural purposes. Therefore, the properties in this case do not qualify for “innovative
zoning techniques.” King County at 560. City of Walla Walla, et al. v. Walla Walla County,
Case No. 02-1-0012c, 3" Order on Compliance, (March 10, 2005).

. The Supreme Court in King County found that the County has broad discretion to develop a
Comprehensive Plan and development regulations that are suited to its local circumstances:

However, the County’s proposed action to convert agricultural land to active
recreation does not appear in any of the Act’s suggested zoning techniques. After
properly designating agricultural lands in the APD, the County may not then
undermine the Act’s agricultural conservation mandate by adopting “innovative”
amendments that allow the conversion of entire parcels of prime agricultural soils
to an unrelated use. The Explicit purpose of RCW 36.70A.177 is to provide for
creative alternatives that conserve agricultural lands and maintain and enhance the
agricultural industry. King County at 561. (Emphasis provided by Supreme Court).

Walla Walla County asks the Board here to limit the effect of this decision to “prime agricultural
soils”. The Board will not do this. The Supreme Court’s decision dealt with agricultural resource
lands that have been identified by the County as required by the GMA. The fact that King
County’s lands that were to be used for soccer fields were prime does not restrict the decision to
lands having been designated prime by the County. Such a conclusion would ignore the bulk of
the Supreme Court’s decision in King County.

The Court went on to conclude that RCW 36.70A.177 allows for innovative zoning techniques,
but “includes no provision for the recreational use designated here. Read as the County would
read it, the amendment would work as a virtual abandonment of the APD designation.” King
County at 562. The Courts final conclusion holds that, “[N]nothing in the Act permits
recreational facilities to supplant agricultural uses on designated lands with prime soils for
agriculture.” King County at 562.

City of Walla Walla, et al. v. Walla Walla County, Case No. 02-1-0012c, 3 Order on
Compliance, (March 10, 2005).
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. Yakima County is required to designate and conserve agricultural resource lands within their
jurisdiction.  [Board cites to RCW 36.70A.020(8), 36.70A.170(1)(a), 36.70A.060(a)] The
Washington Supreme Court has summarized these three provisions as follows: [w]hen read
together ...[the provisions] evidence a legislative mandate for the conservation of agricultural
land. (citing to King County v. CPSGMHB, 142 Wn.2d 543 (2000)). Wenas Citizens Association
et al., v. Yakima County, EWGMHB Case No. 02-1-0008, Order on Remand (April 20, 2005)

. The Supreme Court’s summary in King County, was premised on a lengthy review of the plain
language of the GMA and its legislative history.

In seeking to address the problem of growth management in our state, the Legislature paid
particular attention to agricultural lands. One of the 13 planning goals of the GMA addresses
natural resource industries: “Maintain and enhance natural resource-based industries, including
productive timber, agricultural, and fisheries industries. Encourage the conservation of
productive forest lands and productive agricultural lands, and discourage incompatible uses.”
RCW 36.70A.020(8). The purpose is to “assure the conservation” of these lands. RCW
36.70A.060(1). A more recent indication of the Legislature’s concern for preserving agricultural
lands is a new section the Legislature added in its 1997 amendments to the GMA, RCW
36.70A.177, which urges employment of “innovative zoning techniques” to conserve agricultural
lands.

The GMA set aside special lands it refers to as “natural resource lands,” which include
agricultural, forest, and mineral resource lands. “Natural resource lands are protected not for the
sake of their ecological role but to ensure the viability of the resource-based industries that
depend on them. Allowing conversion of resource lands to other uses or allowing incompatible
uses nearby impairs the viability of the resource industry.” (City of Redmond v. Central Puget
Sound Growth Management Hearings Board, 136 Wn.2d 38, 47-48 (1998) (internal citations
omitted)).

Wenas Citizens Association et al., v. Yakima County, EWGMHB Case No. 02-1-0008, Order on
Remand (April 20, 2005).

. There can be no dispute that the GMA mandates counties to take action to conserve their
agricultural lands. As this Board has found before, local governments are required to “make
efforts to include, rather than exclude, agricultural lands, preserving those parcels for future
natural resource-based industries.” Grant County. Supra. Wenas Citizens Association et al., v.
Yakima County, and Jim Caton, EWGMHB Case No. 02-1-0008, Order on Remand (April 20,
2005).

. With regard to the proper definition of "agricultural land," the Legislature specifically provided
for two elements to the definition of "agricultural lands" under GMA. 1. Whether the land was
"primarily devoted to" agricultural purposes, and 2. its "long-term commercial significance for
agricultural production.” Under the statutory definition of this second element, the Court found
that the Board must evaluate growing capacity, productivity, and soil composition, proximity to
population areas, and the possibility of more intense uses of the land in question before the area
could be designated "agricultural land.” City of Redmond, 136 Wn.2d at 53-54. Wenas Citizens
Association et al., v. Yakima County, EWGMHB 02-1-0008, Order on Remand (April 20, 2005).
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. Taken in part, the Board looks first at the evidence for ‘growing capacity’ of the Caton
properties. The Petitioner provided evidence that the property: (1) has soils that can produce in
the top 30 percent of county-wide rangeland production values (yield) during favorable
precipitation years (1,200 Ibs. per acre), and normal precipitation years (800 Ibs. per acre), and
within the top 19% of county-wide rangeland production values during unfavorable precipitation
years (over 400 Ibs. per acre). (PC71, CC5, CC6); Some of the soils on the Caton property
ranked in the top 7.4% and top 1.5% in range land production. (Hazen testimony at 6); (2) has
soils that have a high available water capacity and the effective rooting depth is 60 inches or
more, which is ideal for agricultural production. (Soil Survey, CC16, pp. 29-31). Wenas Citizens
Association et al., v. Yakima County, EWGMHB Case No. 02-1-0008, Order on Remand (April
20, 2005).

. The Board notes the Caton property has been in the Conservation Reserve Program (CRP) from
1986 to 1997. This is through the Farm Service Agency with the USDA. The CRP is a voluntary
program that offers annual payments, incentive payments and annual maintenance payments for
certain activities, and cost-share assistance to establish approved cover on eligible cropland. The
program encourages farmers to plant long-term resource-conserving covers to improve soil,
water, and wildlife resources. To be eligible for placement in the CRP land must be:

Cropland that is planted or considered planted to an agricultural commodity 2 of
the 5 most recent crop years (including field margins) and which is physically and
legally capable of being planted in a normal manner to an agricultural commaodity;
orMarginal pastureland that is either: Certain acreage enrolled in the Water Bank
Program; or Suitable for use as a riparian buffer to be planted to trees.

Landowner’s offers for CRP contracts are ranked according to the Environmental Benefits Index
(EBI). Contrary to the Intervenors’ contention, the fact that the property did not rank high
enough on the environmental benefit index for re-enrollment in the CRP, does not support the
argument that these are not agricultural resource lands. This ranking would only mean the land
was not environmentally sensitive enough to meet the enrollment criteria. It could still be
excellent farmland. The Board further notes this same land has been included under the
beneficial taxation designation authorized under RCW 84.34.020. Wenas Citizens Association et
al., v. Yakima County, EWGMHB Case No. 02-1-0008, Order on Remand (April 20, 2005).

) Even though the Record provides evidence that the County may not have properly designated the
Caton property and a correction may have been needed, the fact remains the property has been
historically designated Exclusive Agriculture, then through the intensive Comprehensive Plan
process in 1997, to Agricultural Resource. The PC minutes reflect that during the original
process of developing the Comprehensive Plan, the Caton’s property was considered for Rural
Remote, which requires a 40 acre minimum, but the PC designated it Agricultural Resource to,
“give(s) more of an option for the Kaytons (sic) if its Ag Resource land than it would be if it
were Rural Remote.” PC minutes, Tape 1, Side B, pp. 11-12. The Record does not show
evidence of a change in the circumstances in the agricultural and local community. Wenas
Citizens Association et al., v. Yakima County, EWGMHB Case No. 02-1-0008, Order on
Remand (April 20, 2005).

. Washington State Court of Appeals, in Yakima County v. E. Wash. Growth Mgmt. Hearings Bd.,

2004 WL 2750786 (Wash. Ct. App., Div. 3, 2004), found that in reviewing a municipality’s
actions, the Board must presume the comprehensive plan and ensuing regulations are valid. City
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of Redmond v Central Puget Sound Growth Management Hearings Board, 116 Wn.App. 48, 55,
65 P.3d 337 review denied, 150 Wn.2d 1007 (2003). The party petitioning the Board has the
burden to show noncompliance and the Board must find compliance unless the action is clearly
erroneous. The Court found that the Board erred by shifting the burden of proof to the County
and the Cantons. The Board was required to presume the Comprehensive Plan and ensuing
regulations were valid. Redmond, 116 Wn.App. at 58. Wenas Citizens Association et al., v.
Yakima County, EWGMHB Case No. 02-1-0008, Order on Remand (April 20, 2005).

The Washington State Court of Appeals, in Yakima County v. E. Wash. Growth Mgmt. Hearings
Bd., 2004 WL 2750786 (Wash. Ct. App., Div. 3 2004), also found that the Board erred by
applying “heightened scrutiny” to this case by citing a Central Puget Sound Hearings Board
decision, which Division One of the Court of Appeals rejected. That Appeals Court found the
Central Puget Sound Hearings Board was in error by applying “heightened scrutiny” to the
decision to re-designate the land. Redmond, 116 Wn.App. at 58. Wenas Citizens Association et
al., v. Yakima County, EWGMHB Case No. 02-1-0008, Order on Remand(April 20, 2005).

In addition, the Washington State Court of Appeals, in Yakima County v. E. Wash. Growth
Mgmt. Hearings Bd., 2004 WL 2750786 (Wash. Ct. App., Div. 32004), found that the Board
failed to apply the particular facts in this case to the definition of ‘agricultural land.” The Board’s
decision focused on the element of whether the land was ‘primarily devoted to’ agricultural
purposes, and decided the petition solely on that element. Thus, it did not address the issue of
‘long-term commercial significance for agricultural production.” The Board must evaluate the
growing capacity, productivity and soil composition, proximity to population areas, and the
possibility of more intense uses of the land in question before it decides the area must be
designated ‘agricultural land.” The Court also found that the Board had not analyzed the facts in
relation to the criteria for the County amending Plan 2015. Because the Board made no factual
findings regarding any of the criteria, the Board’s conclusion is not supported, nor could it be
sustained. The Board must analyze the facts in relation to the criteria for the County amending
Plan 2015. Wenas Citizens Association et al., v. Yakima County, EWGMHB Case No. 02-1-
0008, Order on Remand (April 20, 2005).

Finally, the Washington State Court of Appeals, in Yakima County v. E. Wash. Growth Mgmt.
Hearings Bd., 2004 WL 2750786 (Wash. Ct. App., Div. 32004), decided that, “Whether the
amendment complied with the GMA, however, is a matter within the Board’s discretion.
Accordingly, the Yakima County Superior Court should have remanded this matter to the Board,
unless doing so is impracticable or would cause delay.” Yakima, supra p. 4. Wenas Citizens
Association et al., v. Yakima County, EWGMHB Case No. 02-1-0008, Order on Remand (April
20, 2005).

The Board was directed by the Court of Appeals to consider whether the Caton’s property meets

the statutory definition of agricultural land and complies with the GMA. The Board must properly
apply the correct burden of proof and the presumption that the County’s amendment is valid;
analyze how the facts of this case apply to the two elements of the statutory definition of
agricultural lands of long-term commercial significance; and, analyze the facts in relation to the
criteria for the County amending Plan 20015. Wenas Citizens Association et al., v. Yakima
County, EWGMHB Case No. 02-1-0008, Order on Remand (April 20, 2005).

The Board agrees with the County’s contentions regarding ten and twenty acre lots as part of the
protected agricultural lands designation. If small lots were allowed throughout the agricultural

EWGMHB DIGEST OF DECISIONS 37 FINAL EDITION REVISED JUNE 30, 2010



zones, clearly, the agricultural lands and industry would not be protected. However, small
agricultural lots are of increasing importance in many areas of our State, including Walla Walla
County. Agricultural activities found on small lots are definitely becoming more common and
have long-term commercial significance and deserve protection. The Board recognizes that not
all these parcels will be used for production, but their potential for future production purposes
needs to be preserved. The Board complements the County for this foresight. Citizens for Good
Governance, et al., v. Walla Walla County, EWGMHB 01-1-0015¢c & 01-1-0014cz, FDO (May
1, 2002).

. While “innovative zoning techniques” under RCW 36.70A.177 are applicable, they cannot be
taken advantage of without the County having a clear method for the review of such parcels and
their approval for conversion. City of Walla Walla, et al. v. Walla Walla County, EWGMHB
Case No. 02-1-0012c, Order on Remand (Dec. 16, 2003).

. The Superior Court of Walla Walla County remanded to this Board a portion of the FDO in
City of Walla Walla v. Walla Walla County, No. 02-1-0012c. This Board was directed by the
court to “make findings as to any legal or factual basis for not allowing use of Walla Walla
County’s CUP process in making such threshold determinations, including whether the mandated
conservation, maintenance, and enhancement of the agricultural industry is being complied with,
and whether any ‘innovative zoning techniques’ under RCW 36.70A.177 are applicable.” (citing
Walla Walla County Superior Court, Walla Walla County v. Eastern Washington Growth
Management Hearings Board, No. 02-2-00784-9, April 21, 2003). The Board is to consider
whether the County’s use of its CUP process and its standards to make a “threshold” decision on
the siting of these challenged uses, protects agricultural lands of long-term commercial
significance such that the regulations comply with the GMA. The Board finds that it does not.
City of Walla Walla, et al. v. Walla Walla County, EWGMHB Case No. 02-1-0012c, Order on
Remand (Dec 16, 2003).

. The CUP is written in general language and in no way directs that only lands with poor soil be
considered for conversion to the above uses. The County asks the Board to recognize an affidavit
submitted by their interim Director of Regional Planning for Walla Walla County as the
County’s “law” limiting the conversion only to lands with poor soil. That affidavit and its
correction purport to establish the criteria for permitting conversion of these lands to non-
agricultural uses. However, even the affidavit is unclear. Nowhere in the County’s DRs, CP or
CUP is there a requirement that such a non-agricultural use be on lands of poor soil or soil not
suitable for agricultural purposes. The affidavit of Kenneth Kuhn, the acting Director of
Regional Planning, also does not make it clear that applications will be rejected if the soil is not
poor or unsuited for agricultural purposes. A person may infer that is the case, but it is unclear.
City of Walla Walla, et al. v. Walla Walla County, EWGMHB Case No. 02-1-0012c, Order on
Remand (Dec. 16, 2003)..

. Each of these are documents that may show the intention of the County, but are not required by
or contained in the County’s Comprehensive Plan or the Development Regulations which
authorize this conversion of Agricultural lands. The Regulations that do exist are those that
authorize the change of use on all but Primary Significance or Unique farmlands. With no
regulations to address the specific criteria of this conversion, the landowner is told only that the
CUP process is to be used. That process makes no mention of agricultural lands nor does it
include standards or criteria, which would limit or guide the landowner or the County. City of
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Walla Walla, et al. v. Walla Walla County, EWGMHB Case No. 02-1-0012c, Order on Remand
(Dec. 16, 2003).

. The actions of the County are non-reviewable by the Growth Management Hearings Boards
unless they are found in the County’s Comprehensive Plan or Development Regulations. RCW
36.70A.280(a). The Board looks at the development regulations developed by the County for
review of the applications for non-agricultural development upon agricultural lands. The County
has stated on the record that it is their intent to allow only non-productive or poor agricultural
soil/lands to be converted in this manner. However, nowhere does this criteria or standard exist
in their Comprehensive Plan or Development Regulations. City of Walla Walla, et al. v. Walla
Walla County, Case No. 02-1-0012c, Order on Remand (Dec. 16, 2003).

. The Growth Management Act requires the County to identify and preserve Agricultural Lands of
Long-term commercial Value. The County has identified a large portion of their lands as such,
92%. This is admirable. We recognize that such a whole scale designation was a precautionary
step. It is quite possible that, upon detailed examination, some of these lands might not qualify as
Agricultural Resource Lands. However, the County must have a compliant procedure allowing
the consideration of other uses of this land if it were believed that particular lands were in fact
not viable agricultural lands and compatible with the agricultural uses around it. If this is what
the County desires to do, the County must adopt a procedure allowing the careful examination of
the subject parcel and the redesignation of such parcel only if it is found to be poor soil and
unsuited for agricultural use and compatible with the agricultural uses around it. City of Walla
Walla, et al. v. Walla Walla County, EWGMHB Case No. 02-1-0012c, Order on Remand (Dec.
16, 2003).

. The County has not gone far enough. The County allows the conversion of these lands yet
establishes no criteria or standards giving the landowner an understanding of its application. The
reference to “in conformance with the comprehensive plan.” 17.40.020(A)(3) does not clarify the
meaning of the statute or provide the criteria needed. The County’s Comprehensive Plan
requires the protection of agriculture resource lands, but gives no direction to the landowner as to
how a change of use could take place. City of Walla Walla, et al. v. Walla Walla County,
EWGMHB Case No. 02-1-0012c, Order on Remand (Dec. 16, 2003).

. The Board agrees with the County’s contentions regarding ten and twenty acre lots as part of the
protected agricultural lands designation. If small lots were allowed throughout the agricultural
zones, clearly, the agricultural lands and industry would not be protected. However, small
agricultural lots are of increasing importance in many areas of our State, including Walla Walla
County. Agricultural activities found on small lots are definitely becoming more common and
have long-term commercial significance and deserve protection. The Board recognizes that not
all these parcels will be used for production, but their potential for future production purposes
needs to be preserved. The Board complements the County for this foresight. Citizens for Good
Governance, et al. v. Walla Walla County, EWGMHB Case No. 01-1-0015¢ & 01-1-0014cz,
FDO (May 1, 2002).

o The Board in the case Wenatchee Valley Mall Partnership v. Douglas County, EWGMHB Case
No. 96-1-0009, has recognized clustering as an acceptable technique to preserve large-tract
agricultural lands. The objective of preserving agricultural lands of long-term commercial
significance does not mean homes cannot be built on these lands, only that the lands remain in
parcels sizes, which enable agricultural production. Clustering of homes, along with relatively
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large lot sizes for the underlying zone, certainly encourages preservation of large tracts for
agricultural production. Citizens for Good Governance, et al., v. Walla Walla County,
EWGMHB Case Nos. 01-1-0015¢ & 01-1-0014cz, FDO (May 1, 2002).

The Respondent does not contend that 2 % acre lots will protect agricultural lands, or in any way
preserve these lands for agricultural use. Rather, they argue that tax incentives alone will keep
these lands available for agricultural productions. The Board rejects that argument. Ferry County
has an “affirmative duty” to protect designated agricultural lands. Allowing those lands to be
divided into 2 % acre lots simply does not protect those lands for agricultural use. The tax
incentives alone are insufficient to protect agricultural lands. The 2.5-acre minimum lot size as
applied to agricultural resource lands in Ferry County, fails to comply with the affirmative duty
to conserve and protect agricultural resource lands to assure the maintenance of the agricultural
industry. Concerned Friends of Ferry County/Robinson v. Ferry County, EWGMHB Case No.
01-1-0019, FDO (' June 14, 2002).

Yakima County is required to designate and conserve agricultural resource lands within their
jurisdiction. Thus, there can be no dispute that the GMA mandates Counties to take action to
conserve their agricultural lands. As this Board has found before, local governments are required
to “make efforts to include, rather than exclude, agricultural lands, preserving those parcels for
future natural resource-based industries.” (Internal citations omitted). Wenas Citizens
Association et al., v. Yakima County, EWGMHB Case No. 02-1-0008, FDO (Nov. 4, 2002).

This Board has also found that agricultural lands are not “conserved” if they are not
“maintained.” English v. Columbia County, EWGMHB No. 93-1-0002 (FDO, Nov. 12, 1993,
(defining “conservation” to mean “intended to maintain agricultural and forest resource lands.”);
Save Our Butte Save Our Basin Society v. Chelan County, EWGMHB No. 94-1-0015 (FDO,
Aug. 8, 1994.) Wenas Citizens Association et al., v. Yakima County, EWGMHB Case No. 02-1-
0008, FDO (Nov. 4, 2002).

The Board notes the Caton property has been in the Conservation Reserve Program (CRP) for
the best part of the past 20 years. This is through the Farm Service Agency with the USDA. The
CRP is a voluntary program that offers annual payments, incentive payments and annual
maintenance payments for certain activities, and cost-share assistance to establish approved
cover on eligible cropland. The program encourages farmers to plant long-term resource-
conserving covers to improve soil, water, and wildlife resources. Wenas Citizens Association et
al., v. Yakima County, EWGMHB Case No. 02-1-0008, FDO (Nov. 4, 2002).

While any Reclamation water does not serve this land, this Board has found in several cases that
agricultural land of long-term significance does not have to be irrigated lands. This Board has
stated that junior water rights and non-irrigated lands can be as productive if not more productive
than lands that are irrigated. Wenas Citizens Association et al., v. Yakima County, EWGMHB
Case No. 02-1-0008, FDO (Nov. 4, 2002).

The Board has carefully reviewed the Supreme Court decision in King County v. Cent. Puget
Sound Growth Mgmt. Hearings Bd., Supra. Because of that decision, the Board is compelled to
find the County is out of compliance. King County, in that case, greatly limited the uses,
prohibited all but a few structures and emphasized the temporary status of such uses. Yet the
Supreme Court found that the County’s proposed action to convert agricultural land to active
recreation uses does not comply with the Act’s mandate to preserve agricultural lands. The Court
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found that the explicit purpose of RCW 36.70A.177 is to provide for creative alternatives that
conserve agricultural lands and maintain and enhance the agricultural industry.

In the cited case, the court concludes that “in order to constitute an innovative zoning
technique consistent with the overall meaning of he Act, a development regulation must
satisfy the Act’s mandate to conserve agricultural lands for the maintenance and
enhancement of the agricultural industry.” The Court further points out that “The statute
encourages counties to limit innovative techniques ‘to lands with poor soils or otherwise not
suitable for agricultural purposes’ id p.142. The Court went on to say, “it should not be read
that the County may encourage nonagricultural uses whether or not the soils are poor or
unsuitable for agriculture.” Such innovative zoning techniques are limited to lands with poor
soils or otherwise not suitable for agricultural purposes. The Court pointed out that some of
the land in their case was in fact Prime soils. This finding does not limit the decision to only
Prime soils but rather was a statement that “The evidence does not support a finding that the
subject properties have poor soils or are otherwise not suitable for agricultural purposes.”
Therefore, we are forced to conclude the properties in our case do not qualify for ‘innovative
zoning techniques.”” While the Walla Walla County development regulations are for
Agricultural Resource Lands that are not Prime or Unique, the Courts ruling would still apply
to the Walla Walla Ordinance provisions. City of Walla, et al. v. Walla Walla County,
EWGMHB Case No0.02-2-0012c, FDO (Nov. 26, 2002) (Internal citations omitted).

. The County’s claims that other goals of the Act, namely the requirement to provide for
recreational opportunities, could override the requirement to protect agricultural resource lands
was also addressed by the Supreme Court. The Superior Court, in their review of the case, had
ruled that under RCW 36.70A.177, the location of recreational uses on Agricultural Resource
Lands was authorized as an innovative zoning technique. The Court of Appeals and Supreme
Court reversed this interpretation. “However, the County’s proposed action to convert
agricultural land to active recreation does not appear in any of the Act’s suggested zoning
techniques.” ...”Nothing in the Act permits recreational facilities to supplant agricultural uses on
designated lands with prime soils for agriculture.” As in the King County case above, we find
here “the evidence does not support a finding that the subject properties have poor soils or are
otherwise not suitable for agricultural purposes.” While the Board recognizes the circumstances
in Walla Walla County are different from King County, we cannot distinguish the Supreme
Court ruling in King County v. CPSGMHB, supra, to permit the objected-to recreational uses
allowed in the Walla Walla County Ordinance No. 269. City of Walla, et al. v. Walla Walla
County, EWGMHB Case No. 02-2-0012c, FDO (Nov. 26, 2002) (Internal citations omitted).

) The Board finds the Supreme Court ruling in King County v. CPSGMHB, 142 Wn.2d 543, 562
(2000) compelling: counties must preserve agricultural lands as directed by the Growth
Management Act. Intervenor’s arguments seem to overlook the fact that the County designated
the subject property as agricultural land of long-term significance; the Board did not. The
question addressed by the Board is “Was this de-designation of agricultural Resource Land
appropriate?” The Board concluded the County was not correct in that de-designation, and did
not establish an adequate basis for removing that designation. The County argues three factors as
their justification for removing the land from protected status: 1) to correct an obvious mapping
error; 2) to better implement the Comprehensive Plan; and 3) a need for more Rural Self-
Sufficient zoned lands. The County and Intervenor fail to convince the Board in all three factors.
The record does not support a need for more 5-acre lots in Yakima County. The Record holds no
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support for an argument that dividing an existing farm into 5-acre lots better implements the
Comprehensive Plan. Nor does the record establish any obvious mapping error in the original
designation. Wenas Citizens Association et al., v. Yakima County, EWGMHB Case No. 02-1-
0008, Order on Reconsideration ( Dec. 2, 2002).

The Growth Management Act, with further direction from the Supreme Court, mandates the
preservation of farmlands. This mandate is not limited to flat land, or irrigated land, or prime or
unique soils. The County has designated the subject land as agricultural land of long-term
commercial significance. It has not established a basis to conclude that designation was in error.
Wenas Citizens Association et al., v. Yakima County, EWGMHB Case No. 02-1-0008, Order on
Reconsideration (Dec. 2, 2002).

The Board in the case Wenatchee Valley Mall Partnership v. Douglas County, EWGMHB 96-1-
0009 has recognized clustering as an acceptable technique to preserve large-tract agricultural
lands. The objective of preserving agricultural lands of long-term commercial significance does
not mean homes cannot be built on these lands, only that the lands remain in parcels sizes, which
enable agricultural production. Clustering of homes, along with relatively large lot sizes for the
underlying zone, certainly encourages preservation of large tracts for agricultural production.
Citizens for Good Governance, et al. v. Walla Walla County, EWGMHB Case Nos. 01-1-0015c
& 01-1-0014cz, FDO (May 1, 2002)..

Clustering is only appropriate for lands not designated for agriculture, forest, or mineral
resources. Wenatchee Valley Mall Partnership, et al. v. Douglas County, EWGMHB Case No.
96-1-0009, FDO ( Dec. 10, 1996).

The Department of Community Development guidelines shall be minimum guidelines that apply
to all jurisdictions in designating agricultural lands. While a county may incorporate additional
criteria in its classification system, WAC 365-190-050(1) remains the standard by which the
ordinance is measured. English/Project for Informed Citizens v. Board of County Commissioners
of Columbia County, EWGMHB Case No. 93-1-0002, FDO, (Nov. 12, 1993).

While there is opportunity for the exercise of local judgment and it is obvious that the local
community understands its agricultural lands better than anyone else, the conclusions reached
must be the product of a valid process. The record must show that the county considered the
factors for determination of agricultural lands of long-term significance given in WAC 365-190-
050(1). English/Project for Informed Citizens v. Board of County Commissioners of Columbia
County, EWGMHB Case No. 93-1-0002, FDO (Nov. 12, 1993).

The second edition of the Random House Dictionary of the English Language defines
“conservation” as 1) “the act of conserving, prevention of injury, decay, waste or loss” and 4)
“the careful utilization of a natural resource in order to prevent depletion.” Thus, conservation
prevents the loss or degradation of the resource. Using this definition, we hold “conservation” as
used in RCW 36.70A.060 is intended to maintain agricultural and forest resource lands.
English/Project for Informed Citizens v. Board of County Commissioners of Columbia County,
EWGMHB Case No. 93-1-0002, FDO (Nov. 12, 1993).

Unlike a dry land wheat area, for instance, where all the land in a particular area may be
dedicated to a particular crop or use, the orchard area in Chelan County is both diverse and
complex. The land classifications change rapidly and often in the extreme. Blocking off whole
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areas may be too blunt an agricultural-lands designation tool. Using appropriate performance
criteria as an alternative designation tool would provide flexibility to deal with non-qualifying
lands. Save Our Butte Save Our Basin Society, et al. v. Chelan County, EWGMHB Case No. 94-
1-0015, FDO (Aug. 8, 1994).

While there is opportunity for the exercise of local judgment, the conclusions reached must be
the product of a valid process. The record must show that the County considered the factors for
determination of agricultural lands of long-term significance given in WAC 365-190-050. Save
Our Butte Save Our Basin Society, et al. v. Chelan County, EWGMHB Case No. 94-1-0015,
FDO (Aug. 8, 1994).

The Growth Management Act specifically differentiates between agricultural resource lands and
rural lands. County residents who desire a rural lifestyle should have the opportunity to purchase
rural home sites in rural areas that do not have long-term commercial value as agricultural land.
Save Our Butte Save Our Basin Society, et al. v. Chelan County, EWGMHB Case No. 94-1-
0015, FDO (Aug. 8, 1994).

All counties, whether planning or non-planning, must designate agricultural resource lands and
critical areas. All counties must protect critical areas. These designations and protections
provide the basis for further planning. Save Our Butte Save Our Basin Society, et al. v. Chelan
County, EWGMHB Case No. 94-1-0015, Compliance Hearing Order (Jan. 30, 1995).

Planning Goal 8, the enhancement of natural resource-based industries, does not prevent
productive agricultural lands from inclusion within an IUGA. There is no reason to believe that
agricultural lands to the extent they are included within these IUGAs cannot continue to be
successfully farmed. Benton County Fire Protection District No. 1 v. Benton County, et al.,
EWGMHB Case No. 94-1-0023, FDO (Apr. 25, 1995).

The basic requirements for designation of agricultural resource lands under RCW 36.70A.170(1)
are provided in the definitions of the terms *“agricultural land” and “long-term commercial
significance.” City of Ellensburg, et al. v. Kittitas County, EWGMHB Case No. 95-1-0009, FDO
(May 7, 1996).

The question of compliance with RCW 36.70A.020(2) (sprawl) is not whether development
should be precluded from agricultural resource lands, but the nature of the allowed development.
Property developments, which support the agricultural industry, and these encompass a wide
range of uses, are necessary for its future vitality. City of Ellensburg, et al. v. Kittitas County,
EWGMHB Case No. 95-1-0009, FDO (May 7, 1996).

RCW 36.70A.020(8) establishes two standards against which an agricultural lands-related
ordinance is to be tested. Does the Ordinance fulfill the minimum requirement of the Act to
discourage incompatible uses of designated lands and does it meet the minimum requirement to
maintain and enhance natural resource industries, in this case agriculture? City of Ellensburg, et
al. v. Kittitas County, EWGMHB Case No. 95-1-0009, FDO (May 7, 1996).

Parks, playgrounds, public schools, and libraries do not appear to be compatible with commercial
agriculture. Additional uses that would not be compatible with commercial agriculture include
hospitals, convalescent homes, and day care facilities. City of Ellensburg, et al. v. Kittitas
County, EWGMHB Case No. 95-1-0009, FDO (May 7, 1996).
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The Board recognizes that there are many uses, which, if located in a designated agricultural
area, would be detrimental to the agricultural industry. Indeed, many uses are simply
incompatible with commercial agriculture, a hospital, for instance. It is important to note that
production practices of commercial agriculture are not always bucolic, even though for large
parts of the year they may seem to be. Commercial agriculture as practiced today is an industrial
activity, often necessitating precise chemical applications and work regimes encompassing all
hours of the day. When conflicts arise with other uses in an agricultural area, the agricultural
viability of the area often goes down. Over time, the cumulative burden becomes unbearable for
some producers, resulting in further conversion of agricultural lands and ever-greater burdens on
the remaining producers. City of Ellensburg, et al. v. Kittitas County, EWGMHB Case No. 95-1-
0009, FDO (May 7, 1996).

The important concern is the non-agricultural impact of non-exclusive zoning, by which we
mean the cumulative impact of non-agricultural related activities on the designated agricultural
area. In many cases it is a proposed development’s level of impact and purpose that is
determinative of whether it should be allowed or not. City of Ellensburg, et al. v. Kittitas
County, EWGMHB Case No. 95-1-0009, FDO (May 7, 1996).

In order to maintain the industry, it is necessary to designate and conserve a “critical mass” of
the agricultural resource land. The Board defines “critical mass” as that quantity of resource
land necessary to assure survival of the agricultural support system, the suppliers, processors and
marketing structures, required for survival of the agricultural industry in the county. City of
Ellensburg, et al. v. Kittitas County, EWGMHB Case No. 95-1-0009, FDO (May 7, 1996).

A county has a range of discretion in making this determination of the critical mass of
agricultural land and the extent of any particular designation may vary from county to county
depending on the level of protection above the minimum requirement they choose to grant the
industry, but the baseline test is always whether the land is commercially significant over the
long-term. City of Ellensburg, et al. v. Kittitas County, EWGMHB Case No. 95-1-0009, FDO
(May 7, 1996).

The term “long-term commercial significance” establishes criteria for agricultural land. It
fundamentally concerns the land’s growing capacity and productivity, as measured by the Soil
Conservation Service land-capability classification system. The test is the land’s ability to
commercially produce crops, rather than the profitability of any crop or farm. City of
Ellensburg, et al. v. Kittitas County, EWGMHB Case No. 95-1-0009, FDO (May 7, 1996).

While the GMA requires the conservation of agricultural lands of long-term commercial
significance, it does not, and cannot, prohibit rezone actions. Any rezone, of course, would be
subject to compliance with approved comprehensive plans, and the goals of the Growth
Management Act. City of Ellensburg, et al. v. Kittitas County, EWGMHB Case No. 95-1-0009,
FDO (May 7, 1996).

One of the purposes of the GMA is to encourage preservation of agricultural lands. If the
landowner perceives a potential for a higher use allowable by the county, that perception itself
will increase land prices to ensure the land is no longer economically viable for agricultural
purposes. While this Board will not suggest what economic criteria should apply in permitting a
landowner to opt out, that criteria must be based on something other than the landowner’s
perception of what is in his short-term economic interest, and on perceptions of what other uses
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may be allowed on the land. City of Ellensburg, et al. v. Kittitas County, EWGMHB Case No.
95-1-0009, FDO (May 7, 1996).

. Counties are required to designate agricultural lands that have long-term significance for the
commercial production of food or other agricultural products. The requirement to adopt a
comprehensive plan is in a separate section of the Act. The requirement to designate and
conserve agricultural land is not an interim requirement, valid only until the local agency adopts
a comprehensive plan. When the comprehensive plan is being adopted, the county is to review
the designations and development regulations and insure they are consistent with the plan. The
designations are separate requirements under the GMA and can be reviewed by the Board in a
separate action. City of Ellensburg, et al. v. Kittitas County, EWGMHB Case No. 95-1-0009,
Order on Compliance - Agricultural Lands (May 27, 1997).

. RCW 36.70A.170, RCW 36.70A.030(2) and (11), WAC 365-190-050, legislative history, and
the Supreme Court decision in City of Redmond v. Central Puget Sound Growth Management
Hearings Board, 136 Wn.2d 38 (1998), direct the county to designate a critical mass of lands to
preserve the agricultural industry, not just a few acres of land in token compliance. City of
Ellensburg, et al. v. Kittitas County, EWGMHB Case No. 95-1-0009, Order of Noncompliance
(Nov. 5, 1998).

. The county’s agricultural lands designation criterion, that parcel size must be a minimum of
twenty acres in size, is not appropriate. A more appropriate acreage criterion would consider
ownership and management patterns, not simply assessor’s parcel size. City of Ellensburg, et al.
v. Kittitas County, EWGMHB Case No. 95-1-0009, Order of Noncompliance (Nov. 5, 1998).

o Current land use is not controlling in designating agricultural lands. City of Ellensburg, et al. v.
Kittitas County, EWGMHB Case No. 95-1-0009, Order of Noncompliance (Nov. 5, 1998).

. In designating agricultural land, counties shall consider a multitude of factors and not decide
solely on one element. Counties cannot use one element on the list of criteria to exclude, but
must consider all elements. City of Ellensburg, et al. v. Kittitas County, EWGMHB Case No.
95-1-0009, Order of Noncompliance (Nov. 5, 1998).

. The Board has already found senior water rights were not a valid criterion in designating
agricultural lands where the evidence did not show a significant difference in productivity. City
of Ellensburg, et al. v. Kittitas County, EWGMHB Case No. 95-1-0009, Order of
Noncompliance (Nov. 5, 1998).

. [Richard L. Settle & Charles G. Gavigan, in “The Growth Management Revolution in
Washington: Past, Present and Future,” 16 U Puget Sound L. Rev., p.67 at 907 (1993) states:]
"...natural resource lands are protected not for the sake of their ecological role but to ensure the
viability of the resource based industries that depend on them. Allowing conversion or resource
lands to other uses or allowing incompatible uses nearby impairs the viability of the resource
industry."

In Redmond v. Central Puget Sound Growth Hearings Board, 136 Wash. 2d 38 (1998), the
Washington Supreme Court considered the issue of whether an owner's current or intended use
of land was a conclusive factor in determining whether property is "agricultural land" under
RCW 36.70A.030(2). The court found, in designating property as agricultural resource land
under GMA, neither the current use nor the owner's intended use of the property is
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determinative. The court noted if current uses were a criterion, GMA Comprehensive Plans
would not be plans at all, but "mere inventories of current land uses."

The court further found, if the landowners intended use were a criterion, local jurisdictions
would be powerless to preserve natural resource lands: “presumably, in the case of agricultural
land, it will always be financially more lucrative to develop such land for uses more intense than
agriculture”. Redmond, supra, at 52. The Court found there are two elements of the statutory
definition of agriculture land contained in RCW 36.70A.030: (1) that the land be primarily
devoted to agricultural purposes; and (2) that the property has long-term commercial significance
for agricultural production.

The Redmond court held “...land is 'devoted to' agricultural use under RCW 36.70A.030 if it is
in an area where land is actually used or capable of being used for agricultural production...”
The land in this case has long been zoned for agricultural use. While the land use on a particular
parcel and the owner's intended uses for the land may be considered along with other factors in
the determination of whether a parcel is in an area primarily devoted to commercial agricultural
production, neither current use nor landowner intent of the particular parcel is conclusive for
purposes of this element of the statutory definition. Redmond, supra at 53.

. The Belaire property has been used for hay and alfalfa production. It is bordered on two sides by
land in active hop production. It has been zoned agricultural since 1982 and has been designated
agricultural resource land since the beginning of Yakima County's GMA planning process.
When considering these elements the County must balance interests and make value judgments.
The County has found the Belaire property has some prime agricultural soil, that there are no
public facilities available and very few public services. This is a case where the County could
have chosen to designate this property as agricultural resource land or Rural Self-sufficient lands
as the Petitioners requested. This Board will not substitute its judgment for that of the County.
The Legislature and the courts have been very clear on this issue. Belaire et. al. v. Yakima
County, EWGMHB Case No. 99-1-0003, FDO, (Aug. 23, 1999).

. [The Board sets for the CTED guidelines for agricultural contained in WAC 365-190-050] These
GMA definitions and CTED guidelines create a standard for analyzing, classifying and
designating agricultural lands of long-term commercial significance but do not compel any
particular outcome or result. Grant County Assoc. of Realtors v. Grant County, EWGMHB Case
No. 99-1-0018, FDO (May 23, 2000).

. That relatively poor soil properties of those lands and their current fallow state should prevent
their classification as “agricultural” resource lands is incorrect and short sighted. If Respondent
took no action to protect lands that could be benefited by a continuation of the Columbia Basin
Project, there may not be sufficient suitable land left to efficiently and economically irrigate
when Congress determines it is ready to finish what it started. As technology improves, the soils
that are marginal today may become more than sufficient to support the crops of tomorrow.
Respondent should be commended for its conservationist approach to the most economically
important resource lands in its jurisdiction. Grant County Assoc. of Realtors v. Grant County
EWGMHB Case No. 99-1-0018, FDO (May 23, 2000).

. The County has considerable discretion in carrying out its duties under the GMA. So long as a

local governing body is not exploiting this discretion to a level that becomes “clearly erroneous,”
we will defer to the wisdom and judgment of the local decision-making process. When it comes
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to implementing the CTED guidelines in reference to soil class and quality, we have approved
local classifications of agricultural land when they err more toward the side of inclusion of lands,
rather than exclusion. Respondent’s actions meet this standard, taking the CTED guidelines as
direction to consider including “at least” lands with prime and unique soils, not “at most” those
lands. See WAC 365-190-050(3) allowing a county to classify “additional lands of local
importance” beyond those classified after consideration of the factors specified in subsections (1)
and (2), which include consideration of the Soil Conservation Service’s published soil analysis).
Grant County Assoc. of Realtors v. Grant County, EWGMHB Case No. 99-1-0018, FDO (May
23, 2000).

There is no requirement that the minimum lot size in agriculture resource lands be the average
size of farms existing there. The establishing of a 40-acre lot size minimum is not unreasonable
and is an appropriate lot size in the County’s effort to protect the farmland from loss or damage.
City of Moses Lake v. Grant County, EWGMHB Case No. 99-1-0016 Order on Reconsideration
(Aug. 16, 2000).

Airports

General discussion of GAAs and Airport Safety Zones. Kittitas County Conservation, et al v.
Kittitas County, EWGMHB Case No. 07-1-0015c, FDO at 48-55 (March 21, 2008).

Given the potential seriousness of the consequences of not restricting residential use in Zones 1,
2 and 5, and the requirement of RCW 36.70A.510, ... The development regulations adopted by
the County fail to discourage the siting of incompatible uses, such as residential urban density,
within close proximity and adjacent to its general aviation airports. WSDOT Aviation Division’s
recommendations for airport zones are based on best available fact, in-depth safety and flight
studies, and case law. Kittitas County Conservation, et al v. Kittitas County, EWGMHB Case
No. 07-1-0015¢, FDO at 54 (March 21, 2008).

The GMA was amended in 1996, to recognize the inherent social and economic benefits of
aviation and require that land use planning include consideration of general aviation airports.
McHugh, et al. v. Spokane County, et al. EWGMHB Case No. 05-1-0004, FDO, (Dec. 16,
2005).

It is contended that the County notified the Spokane International Airport of the subject
application and received a letter back, which is part of the Record. That letter made some
suggestions regarding the handling of the development regarding the noise level. The County
further stated that a letter was sent to the Department of Transportation, when asked if the
Aviation Division of the DOT was contacted. The Record does not reflect other formal
consultation with the Airport or the Aviation Division. The Record also reflects representatives
of the developer meeting with a Spokane International Airport representative, together with a
County planning staff. This is not enough. The Statute above requires formal consultation with
airport owners and managers, operators, pilots and the Aviation Division of DOT. This was not
done. The limited contact did reflect that the change in designation would affect a general
aviation airport. The record clearly shows that the Petitioners carried their burden of proof and
that the actions of the County are clearly erroneous in this portion of Issue 8. McHugh, et al. v.
Spokane County, et al., EWGMHB Case No. 05-1-0004, FDO, (Dec. 16, 2005).
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. The Growth Management Act (GMA) provides for the siting and protection of airports in the
following statutes: [Board sets forth relevant provisions of RCW 36.70A.510 and 36.70A.547]
Son Vida Il v. Kittitas County, EWGMHB Case No. 01-1-0017, FDO (March 14, 2002).

. The densities of uses permitted under the Airport Overlay Zone are appropriate when placed in
the context of location of the airport, the Countywide Planning Policies and the small percentage
of the UGA that is impacted. Son Vida Il v. Kittitas County, EWGMHB Case No. 01-1-0017,
FDO (March 14, 2002).

. The County is required to consult with airport owners and managers, private airport operators,
general aviation pilots, ports, and the aviation division of the department of transportation. The
siting of high-density residential development adjacent to the airport has been recognized by the
hearings boards as inappropriate and incompatible. In Abenroth v. Skagit Co, Case No. 97-2-
0060c (FDO, Jan. 23, 1998) the Western Board ruled that the large size of the Bayview UGA
was unjustified because there was not a showing for such a large unincorporated residential
UGA. Son Vida Il v. Kittitas County, EWGMHB Case No. 01-1-0017, FDO (March 14, 2002).

o The 13 goals of the GMA are not listed in order of priority. These goals are often in conflict with
each other. The Respondent gives as an example, environmental protection (goal 10) and natural
resource conservation (goal 8) can add cost to development, while housing (goal 4) strives to
promote affordable housing. The Petitioner insists Kittitas County, in adopting the Airport
Overlay Zone, has created different classes of property owners in the City of Ellensburg UGA.
However all property owners in each of the Safety Zones are treated in the same manner. The
County and the City have adopted zoning they believe will protect the Airport and the residents
adjacent to it. This zoning was arrived at after extensive public input and review by the
departments and individuals listed in statute RCW 36.70.547. Son Vida Il v. Kittitas County,
EWGMHB Case No. 01-1-0017, FDO (March 14, 2002).

o The GMA was amended in 1996 to recognize the inherent social and economic benefits of
aviation and require that land use planning include consideration of general aviation airports.
[Board sets forth relevant provisions of RCW 36.70A.510] Neighbors for Responsible
Development, v. City of Yakima, EWGMHB Case No. 02-1-0009, FDO, (Dec. 5, 2002).

o Washington State Department of Transportation (“WSDOT”) - Auviation Division was
established under the GMA as an integral part of the land use planning process. RCW
36.70A.510 was enacted to address the exact course of conduct exercised in this case. WSDOT
Aviation Division noted the historic planning problems associated with general aviation airports.
Neighbors for Responsible Development, v. City of Yakima, EWGMHB Case No. 02-1-0009,
FDO, (Dec. 5, 2002).

o The statutory directive is clear and unambiguous: (1) the local jurisdiction must engage in
formal consultation with airport owners and managers, and WSDOT Aviation Division prior to
adoption of comprehensive plan amendments; and (2) file proposed plans with WSDOT Auviation
Division within a reasonable time after release for public comment. The City of Yakima failed
to meet either of the mandated requirements. Neighbors for Responsible Development, v. City of
Yakima, EWGMHB Case No. 02-1-0009, FDO, (Dec. 5, 2002).
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The purpose of technical assistance is to inform and guide the decision maker in consideration,
review and determinations regarding adoption or amendments to comprehensive plans and
development regulations. In this case, the decision makers had no information, input or
assistance prior to the adoption of Ordinance No. 2001-56. An after-the-fact process is not an
appropriate substitute for the clear directions established by Growth Management Act. Neighbors
for Responsible Development, v. City of Yakima, EWGMHB 02-1-0009, FDO, (Dec. 5, 2002).

Allocation of Population

As discussed in Issue No. 11, the BOCC revised the population allocation between the City and
the County’s comprehensive plan on the date it adopted the plan. While the analysis in the
County’s Capital Facilities Plan is based on the original population allocation for the County
UGA of 53,370, the County has shown it has adequate service capacity for the additional
population. Unless the City can demonstrate the County action is clearly erroneous, the action of
the County is presumed valid.

RCW 36.70A.070(3)(d) states in part: “that counties and cities provide “at least a six-year
plan that will finance [planned for] capital facilities within projected funding capacities and
clearly identifies sources of public money for such purposes.” City of Spokane v. Spokane
County and City of Airway Heights, EWGMHB 02-1-0001, FDO, (July 3, 2002).

Amendment

See also Keyword: Comprehensive Plan

[T]he denial of a proposed amendment to a CP does not amount to an action for which the Board
has jurisdiction unless the amendment is premised on a mandate articulated by the GMA. City of
Zillah v. Yakima County, Case No. 08-1-0001 at 16 (Aug. 10, 2009)

The Board recognizes that given the complexity and level of detailed required for comprehensive
plan amendments, to conduct multiple public hearings in a single day is not what RCW
36.70A.130(2) requires nor does the Board expect any jurisdiction to engage in a marathon of
public hearings. But the City’s alleged violation of RCW 36.70A.130(2) does not stem from
multiple public hearings but from the amendment of a comprehensive plan more than once in a
given year, something that is explicitly prohibited ... the County is not precluded from holding
multiple public hearings but it may not amend its comprehensive plan before the conclusion of
all public hearings thereby assuring the BOCC has all of the information needed to make a
concurrent, reasoned, informed decision as to the cumulative effects of the various proposals.
City of Wenatchee v. Chelan County, EWGMHB Case No. 08-1-0015, FDO at 35-36 (March 6,
2009).

If it was the intent of the County to incorporate these [pre-GMA development regulations] into
its GMA process and implementing its Comprehensive Plan, the County needed to do more. A
jurisdiction cannot simply decide, without public hearing, that a non-GMA action has suddenly
been "blessed" as meeting the requirements of the GMA. Instead, the local government's
legislative body, when enacting a GMA regulation, must make a specific determination that the
pre and non-GMA action complies with the GMA. This can only be done after permitting the
public the opportunity to comment upon the proposal, to hold otherwise would mock the GMA's
citizen participation goal at RCW 36.70A.020 (11) ... If the County intends to have non-GMA
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ordinances or pre-Comprehensive Plan regulations meet the RCW 36.70A.040 requirement,
procedurally it must do so by a legislative enactment that explicitly incorporates these specific
pre-existing documents. Kittitas Conservation v. Kittitas County, EWGMHB Case No. 06-1-
0011, FDO, at 27-28 (Apr. 30, 2007).

. [Attempting to include pre-GMA development regulations] by way of a mere reference in the
Comprehensive Plan or other regulations does not suffice. The County must review the
regulations for consistency with the CP, give specific notice of its action to the public, and
provide for public participation with full knowledge that the regulations would be re-adopted to
implement the County’s CP. The County must also give post-adoption notice as required by
RCW 36.70A.290(2). Otherwise, until and unless such a legislative enactment either adopts new
regulations or pre-existing (pre-GMA) regulations to comply with the requirements of RCW
36.70A.060, no action pursuant to the GMA has taken place. Kittitas Conservation v. Kittitas
County, EWGMHB Case No. 06-1-0011, FDO, at 28 (Apr. 30, 2007).

. Simply listing non-GMA and pre-GMA statutes and regulations does not comply with GMA
requirements. The record must reflect how such regulations and laws were sufficient and reflect
that public participation requirements had been completed in order to comply with the GMA.
Kittitas Conservation v. Kittitas County, EWGMHB Case No. 06-1-0011, FDO, at 28 (Apr. 30,
2007).

. There is no prohibition for the reapplication [of a proposed amendment] if applications are
received as they are in this County on an annual or five year basis. Turtle Rock HOA v. Chelan
County, EWGMHB Case No. 07-1-0001, FDO, at 21-22 (July 17, 2007).

o [T]he GMA requires local jurisdictions to review and revise their comprehensive plans in their
entirety to ensure compliance with the GMA’s mandates. In addition, this Board may review
every portion of the County’s updated Comprehensive Plan as per RCW 36.70A.130(1) and the
Court of Appeals decision in Thurston County v. WWGMHB, Wn.App 154 P.3d 959, 965-66
(2007). Kittitas Conservation v. Kittitas County, EWGMHB Case No. 07-1-0004c, FDO, at 51
(Aug. 20, 2007).

o WAC 365-195-810(1) [permitting adoption of development regulations within 6 months of comp
plan adoption] applies only to the initial adoption of the comprehensive plan, not the revision.
Kittitas Conservation v. Kittitas County, EWGMHB Case No. 07-1-0004c, FDO, at 51 (Aug. 20,
2007).

o Counties and cities must revisit and revise their comprehensive plans and development
regulations per schedule as circumstances change within their jurisdictions.  Kittitas
Conservation v. Kittitas County, EWGMHB Case No. 07-1-0004c, FDO, at 52 (Aug. 20, 2007).

. It is well settled that Growth Boards do not have jurisdiction over decisions, which deny an
application to amend a comprehensive plan or development regulation. The Central Puget Sound
Board stated in Kent C.A.R.E.S. v. City of Kent, CPSGMHB Case No. 02-03-0015, Order on
Motions (Nov. 27, 2002) as follows:

“It is well established through Board case law and the Washington Courts that the
jurisdiction of (GMHBS) is limited to review of Comprehensive Plans and development
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regulations adopted, or amended, pursuant to Chapter 36.70A RCW, for compliance
with the GMA.” (Emphasis added).

Chipman v. Chelan County, et al., EWGMHB Case No. 05-1-0002, Order of Dismissal (Jan. 31,
2006).

. Growth Board’s have consistently held that they lack subject matter jurisdiction to review
denials of proposed plan amendments. (Citing Torrance v. King County, CPFSGMHB No. 96-3-
0038, Order on Motion (March 31, 1997)) and finding “The Board holds that Petitioners cannot
now challenge . . . the county’s decision not to adopt Petitioner’s proposed amendments”).
Chipman v. Chelan County, et al., EWGMHB Case No. 05-1-0002, Order of Dismissal ( Jan.
31, 2006).

. Chelan County’s denial of the proposed amendments to the comprehensive plan and zoning
ordinance are not “actions” reviewable by this Board. Annual amendments to a comprehensive
plan are allowed but not “required” by Growth Management Act (GMA). The consistent and
uniform decisions of growth board’s recognize that GMA does not provide jurisdiction for
review of a local jurisdiction’s denial of a proposed comprehensive plan amendment. Chipman v.
Chelan County, et al., EWGMHB Case No. 05-1-0002, Order of Dismissal ( Jan. 31, 2006)..

. “This Board has always held that public participation was the very core of the Growth
Management Act.” Wilma et al. v. Stevens County, EWGMHB Case No.: 99-1-0001c FDO at 6
(May 21, 1999). At a minimum, this means that the public must have an opportunity to comment
on amendments prior to adoption by the local legislative body unless the amendments fall under
one of the exceptions in RCW 36.70A.035(2)(b). Larson Beach Neighbors, et al. v. Stevens
County. EWGMHB Case No. 04-1-0010, FDO (Feb. 2, 2005).

o “Amendment,” as it’s used in RCW 36.70A.035(2)(a) refers to amendments or changes made to
a planning document during the legislative body’s consideration of the plan or development
regulations. Each amendment or change made during this process, which is not exempted under
RCW 36.70A.035(2)(b), therefore requires at least one additional opportunity for public
comment with appropriate notice and time to review the amendments prior to adoption. No other
interpretation makes sense given the importance the GMA places on public participation as
evidenced by the three statutes at issue in this case. Nor is any other interpretation reconcilable
with the clause contained in 36.70A.140 that requires “early and continuous public participation
in the development and amendment of comprehensive land use plans and development
regulations . . .” Larson Beach Neighbors, et al. v. Stevens County. EWGMHB Case No. 04-1-
0010, FDO (Feb. 2, 2005).

o The use of the word “proposal” in RCW 36.70A.035(2)(a) speaks to proposals by the County,
not to the many and often unclear suggestions or objections made at the hearings by the public. If
the County believes there is merit in a suggestion made at a hearing or in some other manner, the
County may add that as one of the proposed changes they will consider and seek public input at a
properly noticed public hearing. Without this, the public would have a moving target, there being
no understanding of what they need to object to. The general public must be given notice of the
changes they are asked to comment upon. If not, only those present at the hearing will discover
all the potential changes or proposals that are being considered. A person believing the change
advertised was appropriate and does not appear to testify, may discover later that an
objectionable amendment was suggested at the hearing and adopted without further notice to the
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public. This is not what is meant by the requirements of public participation. Larson Beach
Neighbors, et al. v. Stevens County. EWGMHB Case No. 04-1-0010, FDO (Feb. 2, 2005).

. The Hearing Board finds that the amendment at issue here was an “amendment” to the
Comprehensive Plan or Development Regulations under the meaning of RCW 36.70A.035(2)(a).
This amendment was a “proposal” that was “considered” after the opportunity for public review
and comment had passed and therefore an additional opportunity for review and comment on the
proposed change was required before adoption by the BOCC. RCW 36.70A.035(2)(a). Cities and
counties have discretion under RCW 36.70A.035(2) on how to give notice and how to provide
opportunities for public comment. The County’s Public Participation Program outlines what they
should have done, and they did not do it. . Larson Beach Neighbors, et al. v. Stevens County.
EWGMHB Case No. 04-1-0010, FDO (Feb. 2, 2005).

. The fact that the County received comments from certain citizens requesting or discussing
problems or changes that resulted in changes adopted later as amendments, does not demonstrate
that the public received an opportunity to comment on the amendment later adopted by the
County. The Growth Management Act requires that the public have the opportunity to contribute
its voice to the development of comprehensive plans and development regulations. Preceding
that opportunity must be effective notice, reasonably calculated to alert the public to the
alternatives that may become part of the final comprehensive plan. There was nothing in either of
the notices for the public hearings or in the text of the proposed draft of changes that would alert
the general public that the adopted amendment at issue was on the table for consideration. Nor
was there any public notice that the County had received requests for changes and inviting the
public to review and comment on the changes being considered. We therefore find that the
challenged amendment was not among the scope of alternatives available for public comment..
Larson Beach Neighbors, et al. v. Stevens County. EWGMHB Case No. 04-1-0010, FDO (Feb.
2, 2005).

. The County’s contention that this requirement would cause the County to have unending
hearings unless they have one, knowing full well that the suggestions will be ignored, is
disingenuous. All counties under the GMA have these hearings. If the hearing raises credible
problems or beneficial suggestions and the County believes the changes are appropriate, they
could adopt them as their proposed language. A new hearing would be held. After all comments
are heard, the county could prepare a draft with the appropriate language, have a final hearing
and proceed. Larson Beach Neighbors, et al. v. Stevens County. EWGMHB Case No. 04-1-0010,
FDO (Feb. 2, 2005).

. The ICAO Amendment has vague unenforceable “ad hoc” standards that do not provide
protection of critical areas and riparian areas as required by RCW 36.70A.060(2). Amendment 2
to the ICAO does not contain any best available science or science references supporting the
replacement of set width standard buffers with site specific "'no harm" buffers and therefore the
County has not included the best available science in developing the Amendment. Further, the
County has failed to explain its departure from science-based recommendations as required by
WAC 365-195-905. There are no genuine issues of material fact and Petitioners are entitled to
judgment as a matter of law on this issue. Loon Lake Property Owners Assoc., et al. v. Stevens
County, et al., EWGMHB Case No. 03-1-0006c, Order on Motions on Cases Nos. 00-1-0016,
03-1-0003, and 03-1-0006, (Feb. 6, 2004).
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. Petitioners LLPOA have the option of filing a separate petition for review of an amended
development regulation or seeking intervention in an existing case. The existence of a pending
Growth Management Hearings Board case involving a development regulation does not bar
anyone from seeking review of the amendment of that development regulation through a separate
petition for review. Loon Lake Property Owners Association, et al. v. Stevens County, et al.,
EWGMHB Case No. 03-1-0006¢, Order on Motions on Cases Nos. 00-1-0016, 03-1-0003, and
03-1-0006, (Feb. 6, 2004).

. The GMA requires the City to have a process for receiving the public’s suggested amendments
to the Comprehensive Plan or its regulations. The GMA requires the City to entertain both
general or specific plan and regulation changes. The City’s requirement that limits the public’s
suggestions to general goals and policies is too restrictive. A process for receiving both specific
and general suggestions is necessary. Wilma v. City of Colville, EWGMHB Case No. 02-1-0007,
Order on Compliance (Aug. 12, 2003).

. Spokane County argues that the 21 textual amendments and 51 land use map amendments were
not “substantial,” and therefore the County is exempted from holding further public hearings on
the amendments.

The Board declines to accept this argument. First, RCW 36.70A.035(2) does not require that
the amendments be significant. RCW 36.70A.035(2)(b)(iii) does provide an exemption to the
requirement to provide an opportunity to review and comment on the amendments for
correcting errors or clarifying language “without changing its effect.”

Second, all of the amendments challenged by Petitioner change a policy from the Planning
Commission’s Recommended Comprehensive Plan in a way that does not fall under any of
the exemptions in RCW 36.70A.035(2)(b). For example, many of the textual amendments
change “shall” to “should” and “require” to “encourage.” This changes mandatory policies to
discretionary policies. In some cases, policies were deleted altogether.

The Board reaches a similar conclusion with respect to the 51 challenged amendments to the
land use map. As Petitioners point out, just four of these map amendments re-designate over
1600 acres from the recommended Comprehensive Plan. The County asserts that the acreage
involved is minimal when compared to the 1,128,832 acres within Spokane County and is
therefore not a substantial change.

We decline to accept this view. Again, there is no requirement that the changes must be
substantial and no evidence the map amendments where merely correcting errors or
otherwise fall under any of the exemptions in RCW 36.70A.035(2)(b). 1000 Friends of
Washington, et al. v. Spokane County, EWGMHB Case No. 01-1-0018, FDO (June 4, 2002).

. The fact that the County received letters from certain citizens requesting or discussing language
adopted later as amendments, does not demonstrate that the amendments were within the scope
of alternatives available for public comment. The Growth Management Act requires that the
public have the opportunity to contribute its voice to the development of comprehensive plans
and development regulations. Preceding that opportunity must be effective notice, reasonably
calculated to alert the public to the alternatives that may become part of the final comprehensive
plan. There was nothing in either the notices for the three public hearings, or in the text of the
Planning Commissions recommended Comprehensive Plan that was the subject of the hearings
that would alert the general public that the adopted amendments at issue were on the table for
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consideration. Nor was there any notice that the county had received letters requesting
comprehensive plan changes and inviting the public to review the letters and comment on the
changes being considered. We therefore find that the 72 challenged amendments were not among
the scope of alternatives available for public comment. 1000 Friends of Washington, et al. v.
Spokane County, EWGMHB Case No. 01-1-0018, FDO (June 4, 2002).

. Taken together, these three statutes clearly demonstrate the legislature intended that public
participation be a high priority under the Growth Management Act. “This Board has always held
that public participation was the very core of the Growth Management Act.” (citing Wilma et al.
v. Stevens County, EWGMHB Case No. 99-1-0001c FDO p. 6 of 16 (May 21, 1999)). This
means, at a minimum, that the public must have an opportunity to comment on amendments to
the Planning Commission recommendation prior to adoption by the local legislative body unless
the amendments fall under one of the exceptions in RCW 36.70A.035(2)(b). City of Spokane v.
Spokane County and City of Airway Heights, EWGMHB Case No. 02-1-0001, FDO (July 3,
2002).

. The County’s argument that the challenged Comprehensive Plan is an initial plan, not an
amendment and therefore exempt from the public hearing requirement of 36.70A.035 is without
merit. The adopting Resolution itself states in two places that this is an “update” of the
Comprehensive Plan originally adopted in 1980. City of Spokane v. Spokane County and City of
Airway Heights, EWGMHB Case No. 02-1-0001, FDO (July 3, 2002)..

. As we held in 1000 Friends, et al. v. Spokane County, supra, “amendment,” as it’s used in RCW
36.70A.035(2)(a) refers to amendments or changes made to a planning document during the
legislative body’s consideration of the plan or development regulations. Each amendment or
change made during this process, which is not exempted under RCW 36.70A.035(2)(b),
therefore requires at least one additional opportunity for public comment with appropriate notice
and time to review the amendments prior to adoption. No other interpretation makes sense given
the importance the GMA places on public participation as evidenced by the three statutes at issue
in this case. Nor is any other interpretation reconcilable with the clause contained in RCW
36.70A.140 that requires “early and continuous public participation in the development and
amendment of comprehensive land use plans and development regulations...” City of Spokane v.
Spokane County and City of Airway Heights, EWGMHB Case No. 02-1-0001, FDO (July 3,
2002).

. We therefore find that the changes at issue in this case were “amendments” to the
Comprehensive Plan within the meaning of RCW 36.70A.035(2)(a). These amendments were
“considered” after the opportunity for public review and comment had passed and therefore an
additional opportunity for review and comment on the proposed changes was required before
adoption by the BOCC. RCW 36.70A.035(2)(a). City of Spokane v. Spokane County and City of
Airway Heights, EWGMHB Case No. 02-1-0001, FDO (July 3, 2002).

o The County contended that the amendments adopted were available for prior comment. This is
not the case. The County seems confused on this point as well. The County first says this
alternative was within the range of alternatives considered in the EIS. That alternative was “no
action.” Then the County contends the City got the majority of what it wanted when the UGA
boundary was the city limits. This was not a concession to the City, as the GMA requires each
city to be included within a UGA. City of Spokane v. Spokane County and City of Airway
Heights, EWGMHB Case No. 02-1-0001, FDO (July 3, 2002).
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Based on the record before it, the Board finds the change resulting from the entry of the agreed
order stipulated to by the County and a party is a permanent amendment to the County’s
comprehensive plan and as such may be reviewed by the Board upon the filing of a petition at
any time but no later than 60 days after publication by the County of such action. Ridge, et al. v.
Kittitas County, EWGMHB Case No. 96-1-0017, Order on Motion (June 24, 1997).

In the absence of information showing land capacity analysis, we are unable to determine if an
IUGA is properly sized. The GMA was amended to allow 180 days “or such longer period as
determined by the board in cases of unusual scope or complexity.” This Board feels the
amendment was for cases such as this. It would be foolish to require the duplicated effort of the
designation of a new IUGA would cause if the Final UGA can be expeditiously completed.
Knapp, et al. v. Spokane County, EWGMHB Case No. 97-1-0015c, FDO (Dec. 24, 1997).

Anadromous Fisheries

[In finding Yakima County had given “special consideration’ to anadromous fisheries as
provided in RCW 36.70A.172(2) and WAC 365-195-925, the Board noted:] The Supreme Court
has addressed the need for special consideration as well, finding [in Swinomish Indian Tribal
Community v. WWGMHB, 161 Wn.2d 415, 429 (2007)]: “RCW 36.70A.172(1) requires counties
to “give special consideration to ... protection measures necessary to preserve or enhance
anadromous fisheries ... the requirement is to give “special consideration to” such measures, not
necessarily to adopt them.” Thus, although there is a concerted effort underway to restore
anadromous fisheries, the Legislature has only required the consideration of measures, not the
mandatory adoption ... [as to RCW 36.70A.172(1)] The Legislature drafted this provision only to
require consideration and this is how our Supreme Court has interpreted as well; the Board
declines to read more into this provision then was legislatively intended. Hazen, et al v. Yakima
County, EWGMHB Case No. 08-1-008c, FDO at 59-60 (April 5, 2010)

Annexation

Under the GMA, the comprehensive plan need not require annexation or incorporation of UGAs.
Wilma v. Stevens County, EWGMHB Case No. 06-1-0009c, FDO, at 28 (March 12, 2007).

The Board recognizes it may be more expensive to provide urban services to 1-acre densities but
it is not a hindrance for annexation. While it may be more expensive for the homeowner, it
should not be more expensive for the City or County. One-acre lots in cities and Urban Growth
Areas are not prohibited by the GMA. The County has discretion when establishing densities, as
long as the Goals of the GMA are not frustrated. City of Spokane v. Spokane County and City of
Airway Heights, EWGMHB Case No. 02-1-0001, FDO, (July 3, 2002).

Appeal to Court

The Board finds many of the arguments of the Respondent persuasive. These matters concern
both Eastern Washington and the State of Washington. The legal issue is also of statewide
interest, for expansion of the UGA has now become very common and if not properly done, will
frustrate the GMA goals to limit sprawl and restrict urban growth within urban areas. Addressing
this case promptly and timely before the Court of Appeals will ensure that planning and
development will coincide with one another.

This Board also agrees that the decision in this case will have significant precedential value. The
enlarging of UGAs and the relationship to their Facilities Plans needs to be clearly stated and this
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is the case where such a determination may be issued. It is hoped that the Court of Appeals
would take this case early so that Counties and Cities and others will have proper direction.
Moitke/Neighborhood Alliance of Spokane v. Spokane County, et al, EWGMHB Case No. 05-1-
0007, Order Granting Certificate of Appealability (April 25, 2006).

The Board is bound by the criteria established in RCW 34.05.518(3)(b)(i-ii) in determining
whether to issue a Certificate of Appealability. McHugh, et al. v. Spokane County, et al.,
EWGMHB Case No. 05-1-0004, Certificate of Appealability (March 8, 2006).

The Board finds that during the pendency of the subject appeal, the County will continue to
process the permit application for the development in the expanded UGA. The decision by the
courts will be ineffective once the permits vest. This would frustrate not only the goals of the
GMA but would be detrimental to public policy. Decisions of the Growth Boards would be
seriously weakened and violations of State Law would go on with little oversight. This result is
occurring often and is of statewide interest. The legal issue is also of statewide interest, for
expansion of the UGA has now become very common and if not properly done, will frustrate the
GMA goals to limit sprawl and restrict urban growth within urban areas. McHugh, et al. v.
Spokane County, et al., EWGMHB Case No. 05-1-0004, Certificate of Appealability (March 8,
2006).

The Act indicates that compliance-hearing findings should not be treated as final. While the FDO
of a Board may be appealed under WAC 242-02-860(5) and WAC 242-02-892, no similar
authorization exists to appeal a finding of noncompliance. This lack of any other type of judicial
involvement indicates that the Board maintains control of the matter. Nor does the legislation
ever use the word “final” in describing a finding of noncompliance as it does with a FDO.
Therefore, the only body that can address a finding of noncompliance made under RCW
36.70A.330 until an ordinance complies is the Board. Save Our Butte Save Our Basin Society, et
al. v. Chelan County, EWGMHB Case No. 94-1-0015, Order on Motions (Jan. 2, 1996).

Best Available Science (BAS) — See also Critical Areas

General discussion of appellate court cases addressing the BAS requirement. Hazen, et al v.
Yakima County, EWGMHB Case No. 08-1-0008c, FDO at 18-20 (April 5, 2010)

[In response to Petitioner’s allegation that the County relied on outdated science (a 1997 Ecology
publication), the Board stated:] The GMA requires the best available science be used and, given
the continual evolution of scientific knowledge, this naturally equates to the most current science
— especially when a state agency publication has been expressly superseded [updated in 2005].
Hazen, et al v. Yakima County, EWGMHB Case No. 08-1-0008c, FDO at 23 (April 5, 2010)

The Board finds no inherent error in delegating such decision-making authority to the
Administrator, such discretion cannot be so broad as to compromise regulations required by the
GMA, thus, discretion must be within well-defined standards. Within the County’s exemption
review procedures, the Board finds no defined standards for the Administrator to base any
decision on BAS or that any conditions placed on exempted activities will similarly be based on
BAS. Hazen, et al v. Yakima County, EWGMHB Case No. 08-1-0008c, FDO at 30 (April 5,
2010)

[A]lthough the GMA’s BAS provision does not mandate a particular outcome, it does require
BAS to be utilized to guide the decision-making process. As the Heal Court noted, critical areas
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are deemed critical because of their susceptibility to damage from development; with the nature
and extent of this susceptibility being a uniquely scientific inquiry. Therefore, BAS is essential
to an accurate decision as to the environmental effects of new development. Hazen, et al v.
Yakima County, EWGMHB Case No. 08-1-0008c, FDO at 30 (April 5, 2010)

. [Board found continuing non-compliance because the CAO listed agricultural activities as a low-
intensity land use] If Ferry County chooses to deviate from the BAS in the Record, then its
regulations must still serve the “protection” requirement of the GMA ... the County failed to
provide any scientific evidence or provide reasoned justification for its departure from BAS in
the Record to deviate from the DOE’s recommended uses in the Low Intensity Land Use.
CFFC/Robinson v. Ferry County, Case No. 06-1-0003, 3" Compliance Order at 12-13 (March 3,
2010).

. [Board found continuing non-compliance as to critical area designation] The GMA puts the duty
of designating fish and wildlife habitat conservation areas on counties, not individuals or
agencies. As the recipient of the BAS during development of its CAO, the County is the
responsible party to include BAS in its decision making process and, if warranted, designate
these “areas”, which include habitats and species of local importance. The County can’t transfer
its duty to designate critical areas to a nomination process to take place at a later date when the
only science included in the Record lists not only ETS habitats and species, but also Ferry
County’s habitats and species of local importance. These known habitats and species of local
importance should be formally listed and designated to ensure citizens and agencies are aware of
what fish and wildlife habitat conservation areas are designated “to support viable populations
over the long term and isolated subpopulations are not created,” and protect the functions and
values of critical areas. CFFC/Robinson v. Ferry County, Case No. 06-1-0003, 3" Compliance
Order at 16 (March 3, 2010).

. [In citing to the Court of Appeals decisions in HEAL and WEAN and the Supreme Court’s
decision in Ferry County, the Board summarized the need for BAS in critical areas:] To reiterate
from the HEAL and WEAN cases, the Court concluded:

1. Evidence of BAS must be included in the record.
2. BAS must be considered substantively during the development of critical areas
regulations.
3. Local governments may adopt critical areas regulations outside of the range of BAS.
4. But if a regulation is outside of the range of BAS, then the local government must
provide reasoned justification for departure from BAS and identify other GMA goals being
implemented.
5. Critical areas regulations must protect all the functions and values of designated critical
areas.
Concerned Friends of Ferry County/Robinson v. Ferry County, EWGMHB Case No. 06-1-0003,
2" Compliance Order, at 19-21 (March 17, 2009).

. General discussion as to Best Available Science requirements of the GMA. CFFC/Robinson, et
al v. Ferry County, EWGMHB Case No. 04-1-0007c, Compliance Order at 11-13 (March 10,
2009).

o [The GMA] establishes that the objective of including science is “to protect the functions and

values of critical areas.” Science plays a central role in delineating critical areas, identifying
functions and values, and recommending strategies to protect their functions and values.
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Scientifically valid information should help with an evaluation and discussion of the
applicability, relevance, and limitation, if any, of the science that is contained in the record ...
WAC 365-195-905 states that scientific information can be produced only through a valid
scientific process and to ensure that the best available science is being included, a county or city
should consider the following “characteristics of a valid scientific process”: (1) peer review; (2)
methods; (3) logical conclusions and reasonable inferences; (4) quantitative analysis; (5) context;
and (6) references. CFFC/Robinson, et al v. Ferry County, EWGMHB Case No. 04-1-0007c,
Compliance Order at 13-14 (March 10, 2009).

[Affirming prior holding in Easy, et al. v. Spokane County, EWGMHB Case No. 96-1-0016,
FDO (April 10, 1998)] The Board identified factors it would review to determine whether BAS
has been used in drafting ordinances to protect critical areas. They are: (1) the scientific evidence
contained in the record; (2) whether the analysis by the local decision-makers of the scientific
evidence and other factors involved a reasoned process; and (3) whether the decision made by
the local government was within the parameters of the GMA as directed by the provisions of
RCW 36.70A.172(1). CFFC/Robinson v. Ferry County, EWGMHB Case No. 97-1-0018,
Compliance Order at 15 (Feb. 13, 2009)

See CFFC/Robinson v. Ferry County, EWGMHB Case No. 06-1-0003, FDO, at 6-8 (Oct. 2,
2006) (Re-affirming prior holding that BAS must demonstrate deviation for recommendations).

The record does not indicate Ferry County’s planning staff or the Planning Commission made
any attempt to document their decision based on scientific analysis. What the record shows is use
of anecdotal information and observations, not part of an organized scientific effort. This is not
an adequate substitution for scientific information, although it may be used to supplement
scientific information. Concerned Friends of Ferry County v. Ferry County, EWGMHB Case
No. 04-1-0007c, Compliance Order, at 17 (Sept. 22, 2006).

Discretion is given to counties and cities for following the goals and requirements of the GMA
and basing decisions on sound and proven best available science. Concerned Friends of Ferry
County v. Ferry County, EWGMHB Case No. 04-1-0007c, Compliance Order, at 18 (Sept. 22,
2006).

The problem with the provisions covering variances is the failure of the County to require that
such variances be based upon best available science. The use of best available science will
require a review of the affected parcel by an expert competent in the area. This is required by
RCW 35.70A.170 and without it, critical areas are exposed to encroachment without adequate
protections. A variance might very well be appropriate; yet, such variance must be based upon
the conditions of that specific parcel, what the variance would do to the critical area and the
science it is based upon. Concerned Friends of Ferry County/Robinson v. Ferry County,
EWGMHB Case No. 04-1-007c, Order on Compliance (Sept. 22, 2006).

Discretion is given to counties and cities for following the goals and requirements of the GMA
and basing decision on sound and proven best available science. Ferry County has arbitrarily
chosen to use reduced buffer widths for Type 1 and 2 streams without the required science to
back up its decision. A critique of past scientific study and an arbitrary recommendation by the
County’s Planning Commission does not rise to the standard of best available science.
Concerned Friends of Ferry County/Robinson v. Ferry County, EWGMHB Case No. 04-1-
0007c, Order on Compliance (Sept. 22, 2006).
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. Counties and cities that are obligated to plan under GMA must use best available science in
formulating their ordinances and regulations, which designate and protect critical areas. A
variance is a development regulation that modifies the protection of critical areas, as well as
other land use. CTED’s Model Ordinance contains suggested language for counties and cities.
For instance, under B. Variance Criteria No. 6, CTED specifically recommends “The decision to
grant the variance includes best available science...” The County deliberately left Variance
Criteria No. 6 out of its ordinance. The Board believes this is a blatant disregard of its FDO, its
First Order on Compliance and its 2nd Order on Compliance. Concerned Friends of Ferry
County/Robinson, v. Ferry County, EWGMHB Case No. 01-1-0019, 3rd Order on Compliance
(June 14, 2006).

. There are many areas in Ferry County’s Resource Lands and Critical Areas Ordinance that need
reference to “best available science”, not just on page 41, Section 11.04 RIPARIAN AREA
PROTECTION. Referencing “best available science” is an indication that government will rely
on something tangible, such as science, to base its decisions, not arbitrary analysis of outside
factors. Concerned Friends of Ferry County/Robinson, v. Ferry County, EWGMHB Case No.
01-1-0019, 3rd Order on Compliance (June 14, 2006).

. Although CTED’s Model Ordinance leaves the door open for a local jurisdiction’s discretion by
using the word “should” in regards to public review, its Model Ordinance recommends that
counties and cities provide public review and a public hearing process if proposals need a
variance from critical areas regulations. In addition, CTED recommends that notices and
hearings for a project should be consolidated and integrated with the environmental and permit
review process. The County also chose not to include these suggestions from CTED. The Board
finds this is not a fatal flaw because of the word “should”, but it still leaves too much power and
discretion to administrative decisions without public input. Concerned Friends of Ferry
County/Robinson, v. Ferry County, EWGMHB Case No. 01-1-0019, 3rd Order on Compliance
(June 14, 2006).

. The County is required to make a “reasoned analysis on the record, including best available
science and other local factors” in determining whether or not a habitat or species should be
designated as Habitat or Species of Local Importance. Island County Citizens Growth
Management Coalition v. Island County (supra). The Growth Management Act requires the
record to include best available science in developing policies and development regulations to
protect the functions and values of critical areas, which Habitats and Species of Local
Importance are an important part. RCW 36.70A.172(1). Loon Lake Property Owners Assoc., et
al. v. Stevens County et al., EWGMHB Case No. 03-1-0006¢, 3rd Order on Compliance (Dec.
21, 2005).

Case law has made it perfectly clear that legislative bodies, such as counties and cities, must
substantially consider best available science to support its findings concerning the nominations
of Habitat of Local Importance and/or Species of Local Importance. In addition, a local
jurisdiction is not constrained to adopt only the science recognized by state or federal agencies,
but a variation from formally identified BAS must be supported in the record by evidence that
also meets the BAS standard (see WAC 365-195-905).Loon Lake Property Owners Assoc., et al.
v. Stevens County et al., EWGMHB Case No. 03-1-0006¢, 3rd Order on Compliance (Dec. 21,
2005).
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. Local governments must “analyze the scientific evidence and other factors in a reasoned
process.” (citing Easy v. Spokane Co., EWGMHB Case No. 96-1-0016). Legislative bodies must
also be cautious about using their own science just to support their own agenda:

“Under Heal v. CPSGMHB, Court of Appeals, Cause #40939-1-1 (June 21, 1999),
the County cannot choose its own science over all other science and cannot use
outdated science to support its choice.” (citing Island Co. Citizens’ Growth
Management Coalition, et al, v. Island County, et al, WWGMHB Case No. 98-2-
0023c, Compliance Order, March 6, 2000).

Loon Lake Property Owners Assoc., et al. v. Stevens County et al., EWGMHB Case No. 03-1-
0006¢, 3rd Order on Compliance (Dec. 21, 2005).

. The role of the BAS standard has been interpreted by the courts to require more than mere
“consideration” of science. BAS must substantively control the standard established and must be
reflected in the record. Loon Lake Property Owners Assoc., et al., v. Stevens County, et al.,
EWGMHB Case No. 03-1-0006c, 3rd Order on Compliance, (Dec. 21, 2005).

. The Board must also recognize that the qualifications of the “experts” and their field(s) of
expertise are important criteria in helping to determine which science is perhaps better than
another:

“The information relied on by the county does not rise to the level of scientific
information and, therefore, cannot possibly qualify as BAS. Although the dissent
emphasizes Dr. McKnight’s 30 years of experience working as a wildlife biologist
in Alaska, nothing in Dr. McKnight’s background indicates any familiarity with the
wildlife of Ferry County.” (citing Ferry Co. v. Concerned Friends of Ferry Co., et
al, Supreme Court Case #75493-4 (Nov. 17, 2005)).

Loon Lake Property Owners Assoc., et al., v. Stevens County, et al., EWGMHB Case No. 03-
1-0006c¢, 3" Order on Compliance, (Dec. 21, 2005).

o The Supreme Court, in the same Ferry County case, further held that an “expert” should compare
their science with that of other experts, for instance state or federal agencies:

“Nor is there sufficient evidence of the county comparing science provided by Dr.
McKnight to any other resources, such as science available from state or federal
agencies or the Colville Tribe. As the Western Washington Growth Management
Hearings Board correctly stated, a “(c)ounty cannot choose its own science over all
other science and cannot use outdated science to support its choice.” (citing Island
County Citizens’ Growth Mgmt. Coalition v. Island County, WWGMHB Case No.
98-2-0023c, (March 6, 2000)).

Loon Lake Property Owners Assoc., et al., v. Stevens County, et al., EWGMHB Case No. 03-1-
0006¢, 3" Order on Compliance, (Dec. 21, 2005).

o In addition, the Board takes note from Clark County Natural Resources Council, et al. v. Clark

County, et al., WWGMHB Case No. 96-2-0017, Compliance Order (Nov. 1997), that science
determines what habitat and species should be designated Habitat and Species of Local
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Importance, not whether the nominated habitat or species is listed by the WDFW as priority
habitat and species. The Western Board held the following:

“In the final order in this case, we noted that the overwhelming scientific evidence
in the record virtually required establishment of the three FWHA’s of local
importance that were not otherwise previously designated by DFW as priority
habitat and species areas.”

Loon Lake Property Owners Assoc., et al., v. Stevens County, et al., EWGMHB Case No. 03-1-
0006¢, 3" Order on Compliance, (Dec. 21, 2005).

o The ICAO Amendment has vague unenforceable “ad hoc” standards that do not provide
protection of critical areas and riparian areas as required by RCW 36.70A.060(2). Amendment 2
to the ICAO does not contain any best available science or science references supporting the
replacement of set width standard buffers with site specific "no harm" buffers and therefore the
County has not included the best available science in developing the Amendment. Further, the
County has failed to explain its departure from science-based recommendations as required by
WAC 365-195-905. There are no genuine issues of material fact and Petitioners are entitled to
judgment as a matter of law on this issue. Loon Lake Property Owners Assoc., et al., v. Stevens
County, et al., EWGMHB Case No. 03-1-0006¢, Order on Motions on cases 00-1-0016, 03-1-
0003, and 03-1-0006, (Feb. 6, 2004).

. The Board finds the absence of a qualified professional determination of required mitigation
measures to be clearly erroneous. The only way to ensure that the functions and values of critical
areas are protected is to have those mitigation measures determined by BAS. The only way to
ensure BAS on a site-specific development proposal is to engage a qualified professional.

Title 13.20.020 provides: “The applicant, Planning Department, agencies with expertise and
often times, a qualified professional may (emphasis added) be involved in the mitigation
process.” This provision is inadequate. Mitigation, to ensure protection, must be determined by a
qualified professional.

The Board finds that if a qualified professional were to determine the mitigation requirements
when mitigation is called for, Petitioners would have failed to carry their burden on the other
mitigation arguments. Ratios for replacement, enhancement, etc., if determined by a
professional, can be expected to protect the critical area. Likewise, before a “reasonable use”
exception is granted, a professional determination of any mitigation measures required ensures
the protections necessary.

The Board recognizes off-site mitigation compensation sometimes is necessary and appropriate
if the functions and values of the affected critical area are maintained or enhanced. However, this
determination also can be made only by a qualified professional. Petitioners have failed to carry
their burden of proof with the exception of their argument for use of a qualified professional. By
failing to require the use of a qualified professional in determining mitigation measures, Title 13
fails to protect critical areas, and is clearly erroneous. Larson Beach Neighbors, et al. v. Stevens
County, et al., EIWGMHB Case No. 03-1-0003, FDO ( Feb. 10, 2004).

. Recently the Court of Appeals decided a case similar to HEAL, supra, Whidbey Environmental

Action Network v. Island County, et al, 118 Wn. App. 567; 76 P.3d 1215, (WEAN) and
reinforced the HEAL interpretation of BAS and how it must be used. In WEAN the County
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appealed the WWGMHB'’s decision finding a 25-foot buffer for type 5 streams failed to comply
with the GMA for 5 steam buffers. The Court found the “County fails to point to any part of the
record outlining the applicability of unique local conditions to justify a departure downward
from the buffer width requirements outlined in the scientific literature. HEAL requires that
evidence of BAS must be included in the record and must be considered substantively in the
development of critical areas policies and regulations... BAS does not support the use of a 25-
foot buffer.” (WEAN, supra at p. 584). Larson Beach Neighbors , et al. v. Stevens County, et al.,
EWGMHB Case No. 03-1-0003, FDO, (Feb. 10, 2004).

. RCW 36.70A.172(1) requires that best available science (BAS) shall be included "in developing
policies and development regulations to protect the functions and values of critical areas.” The
Court of Appeals, Division I, held "that evidence of the best available science must be included
in the record and must be considered substantively in the development of critical areas policies
and regulations.” (citing HEAL v. CPSGMHB, 96 Wn. App. 522, 532, 979 P.2d 864 (1999)).
Larson Beach Neighbors, et al. v. Stevens County, et al., EWGMHB Case No. 03-1-0003, FDO,
(Feb. 10, 2004).

. The County in WEAN contended the 25-foot buffer fell within the range of affirmed. The WEAN
Court disagreed. “While 25-foot buffers did fall within the range of some of the evidence given,
they did so only with specific and narrow functions in mind, rather than the entirety of functions
attendant to type 5 streams.” (Supra p. 585). The GMA requires the regulations for critical areas
to protect the "functions and values™ of those designated areas. This means all functions and
values. Larson Beach Neighbors, et al. v. Stevens County, et al., EWGMHB Case No. 03-1-
0003, FDO, (Feb. 10, 2004).The Stevens County Planning Commission, after several public
work sessions, and at least three public hearings, ultimately concurred with Mr. Kovalchik’s
recommendations with a minor exception of dropping the “+” sign from two categories. Those
recommendations were forwarded to the Board of County Commissioners (BOCC). Many of Mr.
Kovalchik’s conclusions were included within the body of Title 13. However, with one
exception, Category 1 Wetlands, the buffer size recommendations of the Planning Commission
and Mr. Kovalchik were rejected by the BOCC. The County, when asked about this, informed
the Board that their expert said, “I can live with that”, after his recommendations were not
followed. If this was his response, we cannot consider such a response as the reasoned opinion of
an expert. The County does not point to any science used to vary from the recommendations
given by their expert or the other BAS reviewed as is required by the Court of Appeal decisions
quoted above.

The Board is also unable to find any part of the record reflecting the applicability of unique local
conditions to justify a departure downward from the buffer width requirements outlined in the
scientific literature. WEAN requires that evidence of BAS must be included in the record and
must be considered substantively in the development of critical areas policies and regulations.
WEAN, supra, at 532.

The Court of Appeals, WEAN, supra, requires that the County base the Critical Area Ordinance
either on externally supplied science or on County supplied science. Stevens County has based
the size of their buffers, with the exception of 200 feet for Category | wetlands, on no science
found in the record. Best Available Science, however, does exist for larger buffer sizes. Larson
Beach Neighbors, et al. v. Stevens County, et al., EWGMHB Case No. 03-1-0003, FDO, (Feb.
10, 2004).

EWGMHB DIGEST OF DECISIONS 62 FINAL EDITION REVISED JUNE 30, 2010



. Stevens County’s contention that allowing such development activity is merely a balancing of
conflicting goals of the GMA is not supportable. All property owners have a right to the use and
enjoyment of their property without encroachment from neighbors who would degrade it.
“Private property rights” gives no one the right to degrade critical areas, streams, or lakes. The
County’s actions are clearly erroneous, and in violation of the GMA. Larson Beach Neighbors,
et al. v. Stevens County, et al., EWGMHB Case No. 03-1-0003, FDO, (Feb. 10, 2004).

o The activities the County has allowed as exempt in the Buffer areas are without clear limits.
Without any limitation other than a direction that the mowing and chemical use should be
minimized in buffers, these activities are exempted.

The record is full of evidence that the listed exempted activities should be prohibited in buffers
or at least carefully regulated. Title 13 requires no review or approval for what the landowner
believes is necessary or minimal. From all the Record and reports from the experts, including the
County’s, it is clear that, to be beneficial, buffers must remain in their natural state. The values
and functions of the Critical Areas all have to be protected. The Board, in Issue No. 3, CARAs,
addressed the concerns regarding the exemption for agricultural activities. While mowing and
use of chemicals are not always agriculturally related, the arguments for regulating agricultural
practices in critical areas are the same. To exempt existing and ongoing agricultural practices in
critical areas is clearly erroneous, and fails to protect critical areas from degradation.

The Board finds the actions of the County clearly erroneous regarding exceptions without review
and possible mitigation determined by an appropriately trained individual and fail to protect
critical areas. Larson Beach Neighbors, et al. v. Stevens County, et al., EWGMHB Case No. 03-
1-0003, FDO, (Feb. 10, 2004).

. No science is found in the record that supports any construction within buffers or setbacks. The
science clearly mandates that any development activity which occurs within a buffer must either
be prohibited or mitigated, regardless of where neighboring structures are located (common-line
setback provisions) or whether it involves expansion or replacement of an existing structure. The
record does not support these provisions within Title 13 that allow development activity in
critical areas without ensuring adequate protection for the affected area. Larson Beach
Neighbors, et al. v. Stevens County, et al., EWGMHB Case No. 03-1-0003, FDO, (Feb. 10,
2004).

. The Board recognizes expansion or replacement of non-conforming structures could be
permitted under certain conditions. However, SCC 13.30.032 provides inadequate assurance any
impacts will be mitigated. SCC 13.30.032 provides: “The outcome of the Administrative Review
is generally one of the following:” (Emphasis added). That statement is no assurance that even
the listed possible outcomes will be achieved. Those listed possible outcomes include an
administrative determination by a person without professional expertise that the development
within a critical area, perhaps even up to a shoreline, has no impact on the critical area. Such
provisions are effectively no protection at all and are clearly erroneous. As in other “mitigation
issues”, the Board finds the absence of a qualified professional determination of required
mitigation measures to be clearly erroneous. The only way to ensure the functions and values of
critical areas are protected is to have those mitigation measures determined by BAS. The only
way to ensure BAS on a site-specific development proposal is to engage a qualified professional.
Provisions in Title 13 addressing common-line setbacks and non-conforming structures without
mitigation determined by a qualified professional fail to protect critical areas and are clearly
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erroneous. Larson Beach Neighbors, et al. v. Stevens County, et al., EWGMHB Case No. 03-1-
0003, FDO, (Feb. 10, 2004).

. The ICAO Amendment has vague unenforceable “ad hoc” standards that do not provide
protection of critical areas and riparian areas as required by RCW 36.70A.060(2). Amendment 2
to the ICAO does not contain any best available science or science references supporting the
replacement of set width standard buffers with site specific "no harm" buffers and therefore the
County has not included the best available science in developing the Amendment. Further, the
County has failed to explain its departure from science-based recommendations as required by
WAC 365-195-905. There are no genuine issues of material fact and Petitioners are entitled to
judgment as a matter of law on this issue. Loon Lake Property Owners Assoc., et al. v. Stevens
County, et al, EWGMHB Case No. 03-1-0006c, Order on Motions on Cases Nos. 00-1-0016, 03-
1-0003, and 03-1-0006, (Feb. 6, 2004).

. Here, Stevens County has no articulated evidence in the record supporting the buffers adopted
for their streams and wetlands. Their counsel’s argument that the BAS, including from their own
expert, was considered in adopting “other provisions of Title 13,” does not satisfy the
requirements found in the two Court of Appeal cases, HEAL and WEAN cited above. The
Record, after our exhaustive review, contains no evidence supporting the buffer widths chosen,
with the exception of Wetland Category 1. Larson Beach Neighbors, et al. v. Stevens County, et
al., EWGMHB Case No. 03-1-0003, FDO, (Feb. 10, 2004).

. The county is responsible not only to assure that landowners and operators are following the
requirements of the ordinance, but that the county itself is complying with and implementing its
own ordinance.

While the Stevens county ordinance prescribes that developers are to do “no harm” to the
existing functions and values of fish habitat, it nevertheless fails to protect fish habitat. First, it
uses as a baseline the current or existing condition of the habitat — even though that habitat may
already be degraded. Also it is not clear how landowners will be able to ensure compliance with
this no harm or degradation standard via BAS as determining compliance should require ongoing
monitoring of water quality and/or prior determination of background sediment levels.

Given that the critical area ordinance does not require any specific remedial action by the land
owner and instead allows a land owner to choose the method of avoiding harm and given that no
enforcement will occur unless a site-specific complaint is filed, it will be almost, if not
completely, impossible for a person, the county or any concerned citizen to determine whether
that land owner is causing harm. Larson Beach Neighbors, et al. v. Stevens County, EWGMHB
Case No. 00-1-0016, Order on Compliance, (July 10, 2003).

. Regarding the adequacy of the development regulations to implement the listed goals of the
comprehensive plan, the Board has a major concern: the development regulations must utilize
best available science in protecting critical areas. Nothing in the record indicates best available
science was included in these regulations. In fact, what evidence exists suggests that best
available science has been rejected. RCW 36.70A.172 is specific. Best available science must be
utilized in protecting critical areas. Ordinance 2001-09 is flawed by not “including the best
available science in developing policies and development regulations to protect the functions and
values of critical areas”. (RCW 36.70A.172). We need not address each specific goal challenged
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by the Petitioners. Concerned Friends of Ferry County/ Robinson v. Ferry County, EWGMHB
Case No. 01-1-0019, FDO, (June 14, 2002).

Ferry County sought out advice from Kirk Cook, a hydrologist from the Department of Ecology
and now working for the Department of Agriculture. Mr. Cook had drafted a document entitled
Document for the Establishment of Critical Aquifer Recharge Area Ordinance. Ferry County
used that document to guide them in adopting Ordinance No. 2002-06. The County corresponded
with Mr. Cook many times throughout the process by phone, letters and e-mail. The County
addressed all of Mr. Cooks' concerns. At the Hearing on the Merits Mr. Cook testified that the
County had included Best Available Science, and had only one concern, that being the lack of a
statement of the conditions, which will trigger a level two report. The Board in the past has
recognized that Ferry County has very limited funds, minimal growth, and even less staff to do
the job required to comply with the GMA. The Board is pleased with Ferry County’s progress
and while the County admits there is still work to be done, they now are found to be in
compliance on the issue of protecting critical areas, and the use of Best Available Science in the
adoption of Ordinance No. 2002-06. Concerned Friends of Ferry County/ Robinson, v. Ferry
County, EWGMHB Case No. 02-1-0013, FDO (Dec. 23, 2002).

We hold that the requirement that counties and cities use the best available science is a
requirement of inclusion of BAS in a substantive way in both the designation and protection of
critical areas. Counties and cities must analyze the scientific evidence and other factors in a
reasoned process. They must take into account the practical and economic application of the
scientific evidence to determine if it is the “best available.” Easy, et al. v. Spokane County,
EWGMHB Case No. 96-1-0016, FDO (Apr. 10, 1997).

The County does not have to specifically refer to the Department of Ecology (DOE)
“Washington State Wetlands Identification and Delineation Manual,” Ecology Pub. #96-94, in its
Comprehensive Plan to be in compliance with the requirement to consider and include the BAS.
Concerned Friends of Ferry County v. Ferry County, EWGMHB Case No. 97-1-0018, Order on
Compliance, (Sept. 30, 1999).

The County has not provided sufficient evidence that BAS was considered or included in its
designation of priority species or habitat areas for priority species. The County provides no
rationale for excluding species designated by DFW. The Board finds that Petitioners have met
their burden of proof that Ferry County acted erroneously in the designation of priority species
and habitat areas Concerned Friends of Ferry County, v. Ferry County, EWGMHB Case No.
97-1-0018, Order on Compliance, (Sept 30, 1999).

The Board finds the language chosen by the County does not in itself violate the legal
requirement to include best available science in protecting wetlands. The Petitioners have not
met their burden of proof. Clarification of the County’s intent can be made in the Critical Areas
Ordinance. Concerned Friends of Ferry County, v. Ferry County, EWGMHB Case No. 97-1-
0018, Order on Compliance, (Sept. 30, 1999).

It is the County’s obligation to include best available science in the designation and protection of
frequently flooded areas. Ferry County, by its failure to demonstrate otherwise, forces this Board
to conclude that best available science was not included in developing policies in the sections of
the SCAP under review. The contention that the silence of the reviewing Department is
considered approval and constitutes consideration and inclusion of best available science is not
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correct. Concerned Friends of Ferry County, v. Ferry County, EWGMHB Case No. 97-1-0018,
Order on Reconsideration, (Nov. 24, 1999).

. This Board recognizes that one size buffer or riparian management area does not fit all. Yet the
protection provided for critical areas must prevent adverse impacts or, at the very least, mitigate
adverse impacts. However, before the parcel-by-parcel individual treatment should begin,
buffers must be set at a width sufficiently wide to protect that stream and the fish and wildlife in
the area. Then the individual landowner can bring his or her special needs or conditions to the
Administrator in charge of the variances allowed under the law. Save Our Butte, Save Our Basin
Society, et. al., v. Chelan County, EWGMHB Case No. 94-1-0015, Compliance Order, (Apr. 8,
1999).

. The Board is not persuaded by the argument that the silence of a state department reviewing the
Plan is approval, or the submission of a Plan for review constitutes consideration and inclusion
of best available science in a plan’s development. Concerned Friends of Ferry County v. Ferry
County, EWGMHB Case No. 97-1-0018, Order on Reconsideration, (Nov. 24, 1999).

. The Board recognizes the prerogative of Ferry County to not adopt the DFW recommendation,
as long as that decision is based on a sound, reasoned process that includes best available
science. The County consulted with a credentialed biologist, but the process he undertook to
develop his recommendations was inadequate. There was no evidence in the record that the
consultant coordinated his recommendation with any other scientists with expertise in Ferry
County, such as the Colville tribe, U.S. Forest Service, or the DFW. There was no evidence that
any on-site field observations were conducted. With specific reference to the Peregrine Falcon,
his recommendation seems to conflict with activities of the Colville Tribe. Regarding Bull
Trout, a sensitive species documented to exist in Ferry County, he makes no mention at all.
Concerned Friends of Ferry County v. Ferry County, EWGMHB Case No. 97-1-00018, 2nd
Order on Compliance (May 23, 2000).

o The Board recognizes financial limitations in Ferry County preclude the option of hiring
consultants for scientific review. With this in mind, the Board recommended that Ferry County
“consult with” appropriate experts within governmental agencies. Contrary to the contentions of
Ferry County, the Board does not believe the County followed this advice. The County has
provided no evidence in the record of any scientific review of the issues in this case. Even the
one response received does not imply a scientific review. The Board does not accept “no
comment” by state agencies as compliance with RCW 36.70A.172.  The Board’s
recommendation was to consult with appropriate agencies to utilize their expertise. Simply
mailing a proposed section of the comprehensive plan, without discussion or collaboration,
without substantive response, is not compliance with either our order or with RCW 36.70A.172.
The process must be collaborative, with the result being either incorporation of BAS
recommendations in the final document, or a justification for not including those
recommendations. Concerned Friends of Ferry County v. Ferry County, EWGMHB Case No.
97-1-0018, 3rd Order On Compliance (Jan. 26, 2001).

. RCW 36.70A.172(1) requires a jurisdiction enacting or re-enacting its critical areas ordinance
and related development regulations to utilize “Best Available Science.”

In designating and protecting critical areas under this chapter, counties and cities shall include

the best available science in developing policies and development regulations to protect the
functions and values of critical areas. In addition, counties and cities shall give special
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consideration_ to _conservation or protection measures necessary to preserve or enhance
anadromous fisheries.

Saddle Mountain Minerals, et al v. City of Richland, EWGMHB Case No. 99-1-0005, Order
Finding Partial Compliance (Apr. 18, 2001).

. The role of the BAS standard has been interpreted by the courts to require more than mere
“consideration” of science. BAS must substantively control the standard established and must be
reflected in the record:

Whether scientific evidence is respectable and authoritative, challenged or
unchallenged, controlling or of no consequence when balanced against other
factors, goals and evidence to be considered, if first in the province of the city of
county to decide. Then, if challenged, it is for the Growth Management Hearings
Board to review. The Legislature has given great deference to the substantive
outcome of that balancing process. We hold that evidence of the best available
science must be included in the record and must be considered substantively in the
development of critical areas policies and regulations. (citing HEAL v. CPSGMHB,
96 Wn.App. 522 at 532, 979 P.2d 864 at 870, (Wn. App. Div 1, 1999)).

Saddle Mountain Minerals, et al v. City of Richland, EWGMHB Case No. 99-1-0005, Order
Finding Partial Compliance (Apr. 18, 2001).

. A local jurisdiction is not constrained to adopt only the science recognized by state or federal
agencies, but variation from formally identified BAS must be supported in the record by
evidence that also meets the BAS standard.

The science the legislative body relies on must in fact be the best available to
support its policy decisions. Under the cases and statutes cited above, it cannot
ignore the best available science in favor of the science it prefers simply because
the latter supports the decision it wants to make. (citing HEAL, 96 Wn.App. at 534,
979 P.2d at 871 (footnotes deleted)).

Saddle Mountain Minerals, et al v. City of Richland, EWGMHB Case No. 99-1-0005, Order
Finding Partial Compliance (Apr. 18, 2001)

. The BAS guidelines adopted by CTED at WAC 365-195-900 through 365-195-925 are intended
to describe a process for utilization of scientific information in decision-making and to ease the
burden on local governments by directing them to authoritative resources that have been certified
by the agencies as meeting the BAS standard. [Board sets forth text of WAC 365-195-915].
Saddle Mountain Minerals, et al v. City of Richland, EWGMHB Case No. 99-1-0005, Order
Finding Partial Compliance (Apr. 18, 2001).

. In regard to BAS, the City of Richland is correct that it can either independently develop
expertise or rely on expertise of local, state, and federal agencies, but the process utilized by
Richland failed to fully implement the BAS requirement. A process that is limited to “review
and comment” by state agencies of existing ordinances is not sufficient to meet the spirit and
intent of the CTED guidelines or RCW 36.70A.172. If a local jurisdiction chooses to follow the
agency assistance path, without independently developing its own science, actual discussions and
collaboration must occur. It is not permissible to assume that agency silence is acquiescence and
eliminates any further requirement that the science actually used be documented in the record
and substantively used to guide the decision.
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The Board specifically notes that a local jurisdiction is not required to follow without
modification the recommendations or science of State agencies. When a local jurisdiction
chooses to vary from recognized BAS, however, the science relied upon by the jurisdiction
must be part of a reasoned process developed in the record providing the scientific support
for the decision actually made.  Saddle Mountain Minerals, et al v. City of Richland,
EWGMHB Case No. 99-1-0005, Order Finding Partial Compliance (Apr. 18, 2001).

The Board finds that the “Best Available Science” standard must be applied even to the process
of re-evaluating and re-adopting existing ordinances to consider current science and to determine
that the ordinances continue to reflect science that is the “best available.”  Saddle Mountain
Minerals, et al v. City of Richland, EWGMHB Case No. 99-1-0005, Order Finding Partial
Compliance (Apr. 18, 2001).

The present sizing of buffers may or may not be appropriate. The County did not follow the
recommendations of the State of Washington. However the record does not reflect other science
supporting the different sizes. RCW 36.70A.172 requires the use of the best available science in
the designation and protection of critical areas. There is no record this was done. Larson Beach
Neighbors/Wagenman v. Stevens County, EWGMHB 00-1-0016 FDO, (July 13, 2001).

Boards (Including Rules of Procedures)

[In denying the filing of a late brief from Futurewise, the Board noted:] WAC 242-02-534 ...
states, “(1) A party served with a motion shall have ten days from the date of receipt of the
motion to respond to it...” But this WAC is not for reconsideration. WAC 242-02-832 ...
requires that “[W]ithin five days of filing the motion for reconsideration, a party may file an
answer to the motion for reconsideration...” Certainly, some confusion exists within the WACs,
but Futurewise is a practiced litigant in these matters and should be held to the legal standard.
Futurewise’s response is five days late; therefore, it will not be considered by the Board.
Futurewise v. Stevens County, Case No. 05-1-0006, Order on Reconsideration at 1(Jan. 25, 2010)

In order for the jurisdiction of this Board to attach, a petition must be filed in accordance with
RCW 36.70A.290(2), which requires that a petition for review must be filed within 60 days of
publication. The Board must base its decisions on the law. Nothing in RCW 36.70A.290(2) or
other decisions of the Board grants authority to waive this statute of limitation. Blue Mountain
Audubon Society, et al. v. Walla Walla County, EWGMHB Case No. 95-1-0006, Order of
Dismissal (Oct. 17, 1995).

Substantive compliance with the Act is the Board’s first consideration. If it finds substantive
compliance with the minimum requirements of the Act, its inquiry ends, except where the public
participation process is at issue. If substantive compliance is arguable, the Board looks to
evidence of procedural compliance. If the record shows valid consideration of the factors
necessary for compliance, weight is given to the decision maker’s position. City of Ellensburg,
et al. v. Kittitas County, EWGMHB Case No. 95-1-0009, FDO (May 7, 1996).

The county has asked this Board to advise them what the lands designation reverts to if the
designations under their comprehensive plan are invalid. The Boards are to determine whether
enactments of local governments comply with the GMA, and are not authorized to provide
declaratory judgments or advisory opinions. The Boards cannot advise local governments what
the land designations invalidated by the Board revert to. The courts have this authority, not the
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Boards. Ridge, et al. v. Kittitas County, EWGMHB Case No. 96-1-0017, Order on Motions
(May 27, 1997).

The Board has recognized, in this case, that conditions unique to Ferry County must be reflected
in our standard of review. Ferry County, while having a land area approximately the same size
as King County or Whitman County, has a local property tax base of only 0.2% of King County
and 21% of Whitman County. Ferry County’s entire road department budget is less than
$250,000. Clearly, Ferry County is constrained by financial circumstances in how it can
reasonably respond to the GMA. The Board views our responsibility under the GMA to
recognize local circumstances in our decisions. Counties not similarly constrained should not
expect the same latitude given to Ferry County. Woodmansee, et al. v. Ferry County, EWGMHB
Case No. 95-1-0010, 2nd Order on Compliance (Aug. 22, 1997).

Buffers (see also Critical Areas)

A buffer is neither prescribed by the GMA nor the only tool available to protect a critical area,
[but] by adopting standardized buffers as its apparent primary mechanism for protecting the
functions and values of its aquatic critical areas, it is the tool the County has selected. Hazen, et
al v. Yakima County, EWGMHB Case No. 08-1-008c, FDO at 38 (April 5, 2010)

[In response to Petitioner’s complaint about a “one size fits all approach” of standardized
buffers, the Board held] While a site-specific analysis of each and every stream is the preferred
scientific approach, BAS also recognizes that a site-specific analysis is not always possible and
thus standardized riparian buffer widths are usually endorsed. Thus, the Board finds no error in
Yakima County’s reliance on standardized buffers as this determination is supported by BAS.
Hazen, et al v. Yakima County, EWGMHB Case No. 08-1-008c, FDO at 40-41 (April 5, 2010)

[In looking at the County’s own BAS recommendations and its determination to retain the
1994/1995 buffer widths] Yakima County’s stream buffers, which range from 25 feet to 75 feet,
fall below the mean buffer for all functions and below the range of buffer widths for all
functions except temperature control and pollutant filtration ... As was held by the WEAN court,
Yakima County is required to protect all the functions and values, not just a single function or a
select few. Thus its buffers are required, at the minimum, to protect the entirety of the functions
attributed to these areas. Hazen, et al v. Yakima County, EWGMHB Case No. 08-1-008c, FDO at
42-43 (April 5, 2010)

If science was lacking for Yakima County it was to adopt a more precautionary approach which,
of course, would require establishing buffers at a mid to high-range width. The County itself
acknowledges that it has established buffers at the lowest end of the spectrum. Hazen, et al v.
Yakima County, EWGMHB Case No. 08-1-008c, FDO at 44 (April 5, 2010)

[In finding the County’s wetland buffers comported with BAS, the Board also noted] [A]lthough
recommendations from agencies with expertise, such as Ecology, should be carefully considered
by a jurisdiction, nothing in the GMA required Yakima County to adopt Ecology’s
recommendations [in regards to wetland buffers set forth in Wetlands in Washington Volume 2]
... Volume 2 is not, in and of itself, BAS and its recommendations are selected from the “middle
of the range” buffers, representing a moderate risk approach to determining buffer widths.
However, these recommendations reflect BAS and if Yakima County chose to ignore Ecology’s
recommendations then it was still required to base its buffers on BAS so as to protect wetlands
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within the County. Hazen, et al v. Yakima County, EWGMHB Case No. 08-1-008c, FDO at 47
(April 5, 2010)

. [As to Yakima County’s CAO buffer reduction provisions, the Board held] Nowhere in YCC
16C.03.23 does the Board find any references to BAS supporting such a substantial reduction or
the requirement for BAS to guide these administrative adjustments. Yakima County does not
reference any BAS justifying a reduction in a standard buffer by any percentage, let alone up to
90 percent. Hazen, et al v. Yakima County, EWGMHB Case No. 08-1-008c, FDO at 49(April 5,
2010)

. Yakima County’s allowance for substantial buffer reductions are in excess of any suggested by
BAS and would reduce buffers to widths below those BAS would support to protect all of the
functions and values of the critical area.  Although the Board recognizes the need to adjust
buffers on a site-specific basis to reflect an individual parcel’s unique circumstances, such
decisions must still be based on BAS so as to protect the critical areas that exists on the parcel.
Hazen, et al v. Yakima County, EWGMHB Case No. 08-1-008c, FDO at 50 (April 5, 2010)

. Recently the Court of Appeals decided a case similar to HEAL, supra, Whidbey Environmental
Action Network v. Island County et al, 118 Wn. App. 567; 76 P.3d 1215, (WEAN) and
reinforced the HEAL interpretation of BAS and how it must be used. In WEAN the County
appealed the WWGMHB?’s decision finding a 25-foot buffer for type 5 streams failed to comply
with the GMA for 5 steam buffers. The Court found the “County fails to point to any part of the
record outlining the applicability of unique local conditions to justify a departure downward
from the buffer width requirements outlined in the scientific literature. HEAL requires that
evidence of BAS must be included in the record and must be considered substantively in the
development of critical areas policies and regulations... BAS does not support the use of a 25-
foot buffer.” (WEAN, supra at p. 584). Larson Beach Neighbors/Wagenman, v. Stevens County,
et al., EWGMHB Case No. 03-1-0003, FDO, (Feb. 10, 2004).

. Stevens County’s contention that allowing such development activity is merely a balancing of
conflicting goals of the GMA is not supportable. All property owners have a right to the use and
enjoyment of their property without encroachment from neighbors who would degrade it.
“Private property rights” gives no one the right to degrade critical areas, streams, or lakes. The
County’s actions are clearly erroneous, and in violation of the GMA. Larson Beach
Neighbors/Wagenman, v. Stevens County, et al., EWGMHB Case No. 03-1-0003, FDO, (Feb.
10, 2004).

. The Board recognizes expansion or replacement of non-conforming structures could be
permitted under certain conditions. However, SCC 13.30.032 provides inadequate assurance any
impacts will be mitigated. SCC 13.30.032 provides: “The outcome of the Administrative Review
is generally one of the following:” (Emphasis added). That statement is no assurance that even
the listed possible outcomes will be achieved. Those listed possible outcomes includes an
administrative determination by a person without professional expertise that the development
within a critical area, perhaps even up to a shoreline, has no impact on the critical area. Such
provisions are effectively no protection at all and are clearly erroneous. As in other “mitigation
issues”, the Board finds the absence of a qualified professional determination of required
mitigation measures to be clearly erroneous. The only way to ensure the functions and values of
critical areas are protected is to have those mitigation measures determined by BAS. The only
way to ensure BAS on a site-specific development proposal is to engage a qualified professional.
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Provisions in Title 13 addressing common-line setbacks and non-conforming structures without
mitigation determined by a qualified professional fail to protect critical areas and are clearly
erroneous. Larson Beach Neighbors/Wagenman, v. Stevens County, et al., EWGMHB Case No.
03-1-0003, FDO, (Feb. 10, 2004).

. The Court of Appeals in WEAN, supra, found the Superior Court erred when it reversed the
Western Washington Growth Management Hearings Board's ruling that 25-foot buffers for type
5 streams were inadequate. In that case, the County had argued that substantial evidence did not
support the Western Board's order, and that the Western Board failed to defer to the County's
discretionary balancing of the best available science (BAS) with other factors. The County also
argued that the Western Board erred when it ignored the testimony of the County's expert and
determined that his expert opinion was not BAS. Larson Beach Neighbors/Wagenman, v. Stevens
County, et al., EWGMHB Case No. 03-1-0003, FDO, (Feb. 10, 2004).

. The County in WEAN contended the 25-foot buffer fell within the range of affirmed. The WEAN
Court disagreed. “While 25-foot buffers did fall within the range of some of the evidence given,
they did so only with specific and narrow functions in mind, rather than the entirety of functions
attendant to type 5 streams.” (Supra p. 585). The GMA requires the regulations for critical areas
to protect the "functions and values" of those designated areas. This means all functions and
values. Larson Beach Neighbors/Wagenman, v. Stevens County, et al., EWGMHB Case No. 03-
1-0003, FDO, (Feb. 10, 2004).

. Here, Stevens County has no articulated evidence in the record supporting the buffers adopted
for their streams and wetlands. Their counsel’s argument that the BAS, including from their own
expert, was considered in adopting “other provisions of Title 13,” does not satisfy the
requirements found in the two Court of Appeal cases, HEAL and WEAN cited above. The
Record, after our exhaustive review, contains no evidence supporting the buffer widths chosen,
with the exception of Wetland Category 1. Larson Beach Neighbors/Wagenman, v. Stevens
County, et al., EWGMHB Case No. 03-1-0003, FDO, (Feb. 10, 2004).

. The Stevens County Planning Commission, after several public work sessions, and at least three
public hearings, ultimately concurred with Mr. Kovalchik’s recommendations with a minor
exception of dropping the “+” sign from two categories. Those recommendations were
forwarded to the Board of County Commissioners (BOCC). Many of Mr. Kovalchik’s
conclusions were included within the body of Title 13. However, with one exception, Category 1
Wetlands, the buffer size recommendations of the Planning Commission and Mr. Kovalchik
were rejected by the BOCC. The County, when asked about this, informed the Board that their
expert said, “I can live with that”, after his recommendations were not followed. If this was his
response, we cannot consider such a response as the reasoned opinion of an expert. The County
does not point to any science used to vary from the recommendations given by their expert or the
other BAS reviewed as is required by the Court of Appeal decisions quoted above.

The Board is also unable to find any part of the record reflecting the applicability of unique local
conditions to justify a departure downward from the buffer width requirements outlined in the
scientific literature. WEAN requires that evidence of BAS must be included in the record and
must be considered substantively in the development of critical areas policies and regulations.
WEAN, supra, at 532.

The Court of Appeals, WEAN, supra, requires that the County base the Critical Area Ordinance
either on externally supplied science or on County supplied science. Stevens County has based
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the size of their buffers, with the exception of 200 feet for Category | wetlands, on no science
found in the record. Best Available Science, however, does exist for larger buffer sizes. Larson
Beach Neighbors/Wagenman, v. Stevens County, et al., EWGMHB Case No. 03-1-0003, FDO,
(Feb. 10, 2004).

. The activities the County has allowed as exempt in the Buffer areas are without clear limits.
Without any limitation other than a direction that the mowing and chemical use should be
minimized in buffers, these activities are exempted.

The record is full of evidence that the listed exempted activities should be prohibited in buffers
or at least carefully regulated. Title 13 requires no review or approval for what the landowner
believes is necessary or minimal. From all the Record and reports from the experts, including
the County’s, it is clear that, to be beneficial, buffers must remain in their natural state. The
values and functions of the Critical Areas all have to be protected. The Board, in Issue No. 3,
CARAs, addressed the concerns regarding the exemption for agricultural activities. While
mowing and use of chemicals are not always agriculturally related, the arguments for regulating
agricultural practices in critical areas are the same. To exempt existing and ongoing agricultural
practices in critical areas is clearly erroneous, and fails to protect critical areas from degradation.

The Board finds the actions of the County clearly erroneous regarding exceptions without review
and possible mitigation determined by an appropriately trained individual and fail to protect
critical areas. Larson Beach Neighbors/Wagenman, v. Stevens County, et al., EWGMHB Case
No. 03-1-0003, FDO, (Feb. 10, 2004).

. No science is found in the record that supports any construction within buffers or setbacks. The
science clearly mandates that any development activity which occurs within a buffer must either
be prohibited or mitigated, regardless of where neighboring structures are located (common-line
setback provisions) or whether it involves expansion or replacement of an existing structure. The
record does not support these provisions within Title 13 that allow development activity in
critical areas without ensuring adequate protection for the affected area. Larson Beach
Neighbors/Wagenman, v. Stevens County, et al., EWGMHB Case No. 03-1-0003, FDO, (Feb.
10, 2004).

. The county further has eliminated the buffer requirements in all cases unless otherwise required
by law or is part of a site-specific management plan. The abandonment of a riparian buffer
requirement and the essential functions it serves is unexplained. The heavy weight of scientific
evidence favors riparian buffers and these buffers provide essential functions for fish and
wildlife survival. The report of the county’s expert recognized the need for minimal riparian and
wetland buffers. Buffers are especially beneficial where the jurisdiction has limited resources
and expertise to review each site individually. Larson Beach Neighbors/Wagenman v. Stevens
County, EWGMHB Case No. 00-1-0016, Order on Compliance, (Nov. 13, 2003).

. The county is responsible not only to assure that landowners and operators are following the
requirements of the ordinance, but that the county itself is complying with and implementing its
own ordinance.

While the Stevens county ordinance prescribes that developers are to do “no harm” to the
existing functions and values of fish habitat, it nevertheless fails to protect fish habitat. First, it
uses as a baseline the current or existing condition of the habitat — even though that habitat may
already be degraded. Also it is not clear how landowners will be able to ensure compliance with
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this no harm or degradation standard via BAS as determining compliance should require ongoing
monitoring of water quality and/or prior determination of background sediment levels.

Given that the critical area ordinance does not require any specific remedial action by the land
owner and instead allows a land owner to choose the method of avoiding harm and given that no
enforcement will occur unless a site-specific complaint is filed, it will be almost, if not
completely, impossible for a person, the county or any concerned citizen to determine whether
that land owner is causing harm. Larson Beach Neighbors/Wagenman v. Stevens County,
EWGMHB Case No. 00-1-0016, Order on Compliance, (July 10, 2003.)

. The present sizing of buffers may or may not be appropriate. The County did not follow the
recommendations of the State of Washington. However the record does not reflect other science
supporting the different sizes. RCW 36.70A.172 requires the use of the best available science in
the designation and protection of critical areas. There is no record this was done. Larson Beach
Neighbors/Wagenman v. Stevens County, EWGMHB Case No. 00-1-0016, FDO, (July 13, 2001).

. The required level of protection of wetlands and riparian buffers must be reasonably based on
relevant science; however, a county has a range of discretion as to how exactly that level is met.
To the extent a county relies on other statutes as part of its protection scheme, they should be
referenced in the ordinance. A citizen should be able to understand what protection elements
exist by reading the ordinance. Confederated Tribes and Bands of the Yakima Indian Nation v.
Yakima County, EWGMHB Case No. 94-1-0021, FDO (Mar. 10, 1995).

. No one-size buffer or riparian management area fits all. However, criteria or standards must be
specified for use when a site is reviewed and when an agreement is negotiated between the
county and the landowner. There must also be notice to interested parties or to the State, so they
might provide input on the management of the land. Save Our Butte Save Our Basin Society, et
al. v. Chelan County, EWGMHB 94-1-0015, Order on Compliance/Rescinding Invalidity (Sept.
2,1998).

o This Board recognized that one size buffer or riparian management area does not fit all. Yet the
protection provided for critical areas must prevent adverse impacts or, at the very least, mitigate
adverse impacts. However, before the parcel-by-parcel individual treatment should begin,
buffers must be set at a width sufficiently wide to protect that stream and the fish and wildlife in
the area. Then the individual landowner can bring his or her special needs or conditions to the
administrator in charge of the variances allowed under the law. Save Our Butte Save Our Basin
Society, et al. v. Chelan County, EWGMHB Case No. 94-1-0015, Compliance Order (Apr. 8,
1999).

. It is also the belief of this Board that the Comprehensive Plan and the buffers contained therein
govern. The landowner must comply with the Comprehensive Plan of Ferry County and the
implementing ordinances prior to development of lands within the subject area. The Timber
Forest Practices Ordinance (TFPO) provides only a method, allowed by State law, to eliminate
the 6-year moratorium at less cost. The passage of the TFPO, 99-01 by Ferry County,
particularly Section 3.03, does not take the Comprehensive Plan out of compliance with the
Growth Management Act. If the buffer width found therein were controlling and took
precedence over those found in the ICAO, we would have a different result. Concerned Friends
of Ferry County v. Ferry County, EWGMHB Case No. 99-1-0004, FDO, (Aug. 23, 1999).
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. The TFPO is subject to existing ordinances, particularly the Comprehensive Plan and the
implementing regulations, including the Interim Critical Areas Ordinance. Concerned Friends of
Ferry County v. Ferry County, EWGMHB Case No. 99-1-0004, FDO, (Aug. 23, 1999).

. This Board recognized that one size buffer or riparian management area does not fit all. Yet the
protection provided for critical areas must prevent adverse impacts or, at the very least, mitigate
adverse impacts. However, before the parcel-by-parcel individual treatment should begin,
buffers must be set at a width sufficiently wide to protect that stream and the fish and wildlife in
the area. Then the individual landowner can bring his or her special needs or conditions to the
Administrator in charge of the variances allowed under the law. Save Our Butte, Save Our Basin
Society, et al., v. Chelan County, EWGMHB Case No. 94-1-0015, Order on Compliance, (Apr.
8, 1999).

. Petitioners contend the term “setback™ is not defined, and includes only structures, not limiting
other development activity. The term “Buffer” is necessary to provide adequate protection for
wetlands and fish and wildlife habitat conservation areas.

The Board finds the language chosen by Ferry County is adequate for purposes of the broad
policy as outlined in the SACP. The protection of wetlands and fish and wildlife habitat
conservation areas will need further clarification and definition in the Critical Areas Ordinance.
Concerned Friends of Ferry County, v. Ferry County, EWGMHB Case No. 97-1-0018, Order on
Compliance, (Nov. 30, 1999).

. Many of the same problems identified for Section 500, above, exist here. The standard buffer
widths are too narrow. Any adjustments to these buffers must begin from a point where all the
wetlands will be protected. The individual adjustments may then be considered. The best
available science was not included here in a substantive way.

The exemptions found in subsection 5, the Administrative Variance in subsection 12 and the
notice and appeal provisions have the same problems here as identified above in Section 500.
However, subsection 13, the Modification Provisions for Existing Lots, does not have the same
defect found in the Fish and Wildlife ordinance, Section 500. This section limits the eligible lots
to those existing prior to the passage of this ordinance. Save Our Butte, Save Our Basin Society,
et al., v. Chelan County, EWGMHB Case No. 94-1-0015, Order on Compliance, (Apr. 8, 1999).

. WAC 365-195-805(1) states [Board sets forth relevant portion]
The words “setback” and “Buffer” may be used in different situations.

The setbacks found in Ordinances 72-1 and 73-1 are not controlling when dealing with critical
areas. The critical area ordinances required by the GMA to be adopted are controlling.
Adequate protection of critical areas must be found in that ordinance. The setback found in the
Short and Long Subdivision Ordinances is not controlling and therefore does not place the
County in noncompliance with the GMA. 00-1-0001: Concerned Friends of Ferry County v.
Ferry County; FDO; (July 6, 2000)

Burden of Proof

. The GMA places the burden of proof squarely on the Petitioners to demonstrate Ferry County’s
adoption of Section 9.03 of Ordinance 2009-05 was clearly erroneous ... The HOM Brief
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amounts solely to case citations without any analysis conducted by the Petitioners as to how
these cases apply to the facts and circumstances of the present matter ... at the very minimum
Petitioners need to start the comparative analysis of law and fact. Riparian Owners, et al v. Ferry
County, EWGMHB Case No. 09-1-0012, FDO at 8-9 (April 25, 2010)

. [I]t is for the Petitioners to make and support their assertions the challenged action violates the
cited GMA provisions; it is not the Board’s responsibility to decipher and construct arguments
from a party’s brief. For Petitioners to state simply the challenged action does not comply with
the GMA, without citing to the provision; stating what the provision requires, and setting forth
argument comparing the requirement to the challenged action is conclusory and does not satisfy
the burden of proof the Petitioners must carry in 