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DIGEST OF DECISIONS

180 DAYsS

A motion for reconsideration may not be filed after an order granting
extension of time. That order does not qualify as a final decision under
WAC 242-02-832(1). Durland v. San Juan County 00-2-0062c (MO 11-
29-01)

Where new ordinances were adopted during the PFR process and the
time for filing challenges to the new ordinances has not expired, a GMHB
will issue a FINAL FDO on the ordinances that have been challenged and
disregard the new ordinances in order to fulfill the statutory duty of a
GMHB to rule on properly presented PFR issues. A GMHB has no
authority to extend the 180-day deadline for filing a FDO unless the parties
stipulate to an extension for settlement purposes. Butler v. Lewis County
99-2-0027¢c (MO 3-23-00)

Where the parties have previously stipulated to an extension of time for
issuance of a FDO and as part of that extension order a date was fixed for
the time of issuance of a new request for extension and no such request
was made the case is dismissed. Carlson v. San Juan County 99-2-0008
(MO 2-29-00)

Under the provisions of RCW 36.70A.300 a GMHB must issue a written
decision within 180 days of the filing of the petition. The only exemption
from that requirement is for the purpose of facilitating settlement under the
provisions of subsection (2)(b). No other delay in the issuance of a FDO
is authorized. Vines v. Jefferson County 98-2-0018 (MO 2-12-99)

ABANDONED ISSUES

With the exception of setting forth Issue 2 within an introductory section, it
does not appear to the Board that [Petitioner] has presented any
argument, written or oral, as to this issue ... In addition, the Board finds no
argument supporting Issue 7 ... Although cursory reference to this issue
was made in a footnote and an excerpt of the challenged provisions was
noted within OSF‘s brief, this does not amount to briefing of the issue.
Therefore, pursuant to WAC 242-02-570, the Board deems these issues
abandoned. OSF/CPCA v. Jefferson County, Case No. 08-2-0029c, FDO,
at 6 (Nov. 19, 2008)

An issue not addressed in petitioner's brief is considered abandoned.
WEC v. Whatcom County 95-2-0071 (FDO, 12-20-95)

When petitioners choose not to argue an issue in their brief it is
considered to be abandoned. OEC v. Jefferson County 94-2-0017 (FDO,
2-16-95)



ACCESSORY DWELLING UNITS (ADU)

[The Western Board stated] that where the regulations permit detached
ADUs on substandard rural lots (of 1 to 4 acres) they establish non-rural
densities, creating urban growth and promoting sprawl. [San Juan County
Code] allows detached ADUs on rural lots that are already of non-rural
densities. By allowing additional residences on those lots, that regulation
contributes to even more intense uses on nonconforming rural lots. With a
second residence on a small rural lot, the regulations allow residential
uses to predominate over rural uses and rural levels of development...
[The County’s code provision] is not compliant with the County’s own
comprehensive plan and the definitions of rural uses and rural
development in the GMA. Further, the intensive residential uses on
substandard rural lots constitute urban growth in rural lands in violation of
RCW 36.70A.110(1). Friends of San Juan, et al v. San Juan County,
Case No. 3-2-0003c coordinated with Nelson, et al v. San Juan County,
Case No. 06-2-0024c, FDO/Compliance Order, at 3 (Feb. 12, 2007).

The problem of pre-existing substandard lots is not prevalent in
designated resource lands. However, the question in those lands is not so
much one of compliant densities as one of conservation of those lands for
purposes of resource production. In resource lands, the Board finds the
size and location requirements will ensure that permitted detached ADUs
do not convert agricultural and timber land to other uses or create uses on
resource lands that are incompatible with the production of agriculture and
timber. Further, the small number of ADU permits issued annually will be
spread out over both rural and resource lands resulting in very few
detached ADUs in resource lands. Friends of San Juan, et al v. San Juan
County, Case No. 3-2-0003c coordinated with Nelson, et al v. San Juan
County, Case No. 06-2-0024c, FDO/Compliance Order, at 3 (Feb. 12,
2007).

Allowing freestanding ADUs to build at this density permits an ADU in
resource lands to be built on lots that do not meet the underlying density
needed for two single-family dwelling units in resource lands. This
provision as it applies to resource lands substantially interferes with RCW
36.70A.020(8), because it fails to conserve productive agricultural and
forestry lands. It allows a conversion of those lands to residential
purposes beyond the limits for a single residence in designated resource
lands. Friends of the San Juans et al. v. San Juan County, Case No. 03-
2-0003c (Compliance Order, June 21, 2005)

Attached or internal accessory dwelling units do not increase the density
of structures on a parcel of property and therefore need not be counted as
separate dwelling units in determining residential dwelling densities in
rural zones. Yanisch v. Lewis County, 02-2-0007c (Order on Compliance
Hearing — 2004 3-12-04)

A freestanding ADU is a separate dwelling unit and has all the structural
characteristics of a dwelling unit, whether it is owned by the owner of a



principal residence or not. Friends of the San Juans, Lynn Bahrych, and
Joe Symons v. San Juan County, 03-3-0003 (Corrected FDO, 4-17-03)
Densities of greater than one dwelling unit to five acres are not rural
densities. Both this Board and the Central Board have consistently said
that densities of more than one unit per five acres constitute urban growth.
(The Eastern Board has indicated that densities of more than one unit per
ten acres of land is not a rural density.) Therefore, allowing freestanding
ADUs together with a principal residence on lots of less than ten acres in
rural areas constitutes inappropriate urban growth in a rural area. Friends
of the San Juans, Lynn Bahrych, and Joe Symons v. San Juan County,
03-3-0003 (Corrected FDO, 4-17-03)

To allow a freestanding accessory dwelling unit on every single-family lot
without regard to the underlying density in rural residential districts,
including shoreline rural residential districts, fails to prevent urban sprawl,
contain rural development, and, instead, allows growth which is urban in
nature outside of an urban growth area. These sections do not comply
with  RCW 36.70A.020(2) and RCW 36.70A.110(1) and are clearly
erroneous. Friends of the San Juans, Lynn Bahrych, and Joe Symons v.
San Juan County, 03-3-0003 (Corrected FDO, 4-17-03)

A county may request a “clarification” of a previously issued determination
of invalidity under RCW 36.70A.302(6). A FDO dated 11-30-00 which
included a determination of invalidity was perspective only and did not
affect vested permits. Additionally, it was not the intention of the order to
prohibit a single-family residence from being built on a lot where an
existing guesthouse was already permitted or had been built. Friday
Harbor v. San Juan County 99-2-0010 (MO 4-6-01)

Allowance of a second “guesthouse” as an ADU on every SFR lot in
designated rural lands and/or RLs without any analysis of the density
impact substantially interferes with the goals of the Act and is determined
to be invalid. Friday Harbor v. San Juan County 99-2-0010c (MO 11-30-
00)

RCW 36.70A.400 requires a county to comply with RCW 43.63A.215(3).
Thus, the CTED recommendations for “development and placement of
accessory apartments” submitted to the 1993 Legislature must be
incorporated, subject to limitations for local flexibility as determined by the
local legislative authority. Friday Harbor v. San Juan County 99-2-0010
(RO 8-25-99)

A county’s change in the previous definition of “family,” which was
consistent with the adoption of the CTED model ADU ordinance, complied
with the GMA. Friday Harbor v. San Juan County 99-2-0010 (FDO, 7-21-
99)

A tiering concept along with significant up-zones that authorize multi-
family housing in single family residential districts and manufactured
homes in single family residential districts, and that provide for 200
additional acres for multi-family use in addition to allowing accessory



dwelling units throughout the city, complies with the GMA. Eldridge v. Port
Townsend 96-2-0029 (FDO, 2-5-97).

ADAPTIVE MANAGEMENT

[The Western Board held that] ...because the City has adopted
precautionary measures based on BAS to protect wetlands, [the Board
does not] need to reach the issue of whether its adaptive management
problem complies with RCW 36.70A.172. Evergreen Islands/Futurewise,
et al v. Anacortes, Case No. 05-2-0016, Compliance Order, at 5 (April 9,
2007)

In light of the limitations of its ground water model and the data assembled
to date, the studies done do not conclusively show that the increased
densities of the UGA will not result in saltwater intrusion into the water
supply. The adaptive management program recommended by the
advisory group is a necessary part of the County’s protection strategy.
Until the County completes these missing pieces, the Lopez Village UGA
fails to comply with RCW 36.70A.070(3)(a)-(d), RCW 36.70A.070(1), and
RCW 36.70A.020(10) and (12). Stephen F. Ludwig v. San Juan County,
WWGMHB Case No. 05-2-0019c (FDO, Compliance Order, April 19,
2006)

[T]he County’s monitoring and adaptive management program for the
NRCS BMPs it has adopted to regulate farming activities in critical areas
meet the scientific standards for such programs. The County’s program
sets monitoring parameters that are reasonably related to the protection of
the functions and values of critical areas affected by agricultural activities.
The program will establish baseline conditions, monitor water quality
according to State standards, tie any contamination to the source, and
refer this information to the Planning Director for action. WEAN v. Island
County, WWGMHB Case No. 98-2-0023c (2006 Order Finding
Compliance of Critical Areas Protections in Rural Lands, September 1,
2006); WEAN v. Island County, WWGMHB Case No. 06-2-0012¢ (FDO,
September 14, 2006).

ADOPTION — SEE SEQUENCING

AFFORDABLE HOUSING

Under the record in this case, the County has complied with the goals and
requirements of the Act as to affordable housing. A GMHB does not have
authority to direct a local government to fund affordable housing policies
and requirements. Durland v. San Juan County 00-2-0062c¢ (FDO, 5-7-01)
A clustering ordinance which prohibits urban service standards, involves
very limited numbers in sizing of clusters, requires affordable housing and



applies only to limited areas outside of UGAs complies with the Act. RCW
36.70A.070(5)(b) authorizes a county to permit rural development through
clustering to accommodate appropriate rural densities. The provisions of
.070(5)(c) for containment, visual compatibility and reduction of low-
density sprawl applies to such clusters. Durland v. San Juan County 00-2-
0062c (FDO, 5-7-01)

A CP policy regarding affordable housing must be specific and must be
implemented by DRs to comply with the GMA. Friday Harbor v. San Juan
County 99-2-0010 (FDO, 7-21-99)

A county’s change in the previous definition of “family,” which was
consistent with the adoption of the CTED model ADU ordinance, complied
with the GMA. Friday Harbor v. San Juan County 99-2-0010 (FDO, 7-21-
99)

The allowance of a guesthouse as an ADU to satisfy affordable housing
requirements does not comply with the GMA in the absence of any
analysis of existing conditions, projections of future guesthouse needs and
the potential cost of public facilities and services. Friday Harbor v. San
Juan County 99-2-0010 (FDO, 7-21-99)

An affordable housing element is not a requirement of the GMA at the time
of establishing IUGAs. Smith v. Lewis County 98-2-0011 (FDO, 4-5-99)

A tiering concept along with significant up-zones that authorize multi-
family housing in single family residential districts and manufactured
homes in single family residential districts, and that provide for 200
additional acres for multi-family use in addition to allowing accessory
dwelling units throughout the city, complies with the GMA. Eldridge v. Port
Townsend 96-2-0029 (FDO, 2-5-97)

A rural lands policy in a CP which encourages expansion of urban
clusters, virtually assuring the need for urban infrastructure and services,
is not a method of providing affordable housing throughout the county.
Dawes v. Mason County 96-2-0023 (FDO, 12-5-96)

Urban density goals and requirements of the GMA relate primarily to anti-
sprawl and compact development. They do not, in and of themselves,
address affordable housing goals and requirements. Achen v. Clark
County 95-2-0067 (RO 12-6-95)

The purpose of a CP requirement for the county and all of its cities to
impose a 60% single family to 40% multiple family ratio is to comply with
affordable housing and infill goals and requirements of the GMA. Achen v.
Clark County 95-2-0067 (FDO, 9-20-95)

AGRICULTURAL LANDS

1.

Designation and Conservation

A de-designation of agricultural land decision must follow an analysis
comparable to that for designation of such lands. CCNRC v. Clark
County, Case No. 09-2-0002, FDO at 23 (Aug. 10, 2009)



If a jurisdiction fails to take a broader view, and chooses to de-designate
agricultural lands on a parcel by parcel basis, it is inevitable that the
jurisdiction eventually reaches a point where the agriculture production
base decreases to such an extent that elements of the support industry
cannot survive economically. That process continues as the production
side of the industry is unable to obtain services, thus leading to further
conversion of agricultural lands to non-agricultural uses. The long-term
result is the disappearance of the agricultural industry [in violation of
.020(8), 060, and .170]. CCNRC v. Clark County, Case No. 09-2-0002,
FDO at 21 (Aug. 10, 2009)

[lIn analyzing the County's decision to de-designate the Warta properties,
the Board finds that the key question to be addressed is whether the de-
designation decision can be made based on a parcel by parcel analysis or
whether the analysis must be of a broader nature, an analysis
encompassing an agricultural area. The GMA emphasis is broader than
conservation of parcels of agricultural land on a site-specific basis.
Rather, in order to preserve or foster the agricultural economy, one needs
to focus on the agricultural industry as a whole ... The scope of that focus
would be dictated by the nature of the agricultural activity conducted, or
capable of being conducted, on the properties considered for de-
designation. The viability of the agricultural industry involves more than
the mere conservation of land for production. There must be a significant
base of land and production to support all of the agriculturally based
businesses that are part of the industry, including processors, suppliers,
shippers, cold storage plants, equipment repairers, and so on. In
combination, the lands, producers and support businesses constitute the
agricultural economy. CCNRC v. Clark County, Case No. 09-2-0002,
FDO at 20 (Aug. 10, 2009)

Although the acreage of farmland contained in the 2002 Census of
Agriculture may provide some guidance to the County, a comparison with
designated LTA land does not necessarily result in a violation of the GMA.
RCW 36.70A.170 does not require the designation of all lands being
farmed; rather the GMA requires designation of only agricultural lands of
long-term commercial significance. @ The mere fact the 2002 Census
concluded a working farm was located on a parcel of land does not result
in a determination that such a farm has long term commercial significance.
Futurewise v. Thurston County, Case No. 05-2-0002, Compliance Order,
at 6 (April 22, 2009)

[Reiterating the Board’s holding from WEAN v. Island County, Case No.
06-2-0023]: Creating additional substandard lots in agricultural lands
converts portions of those lands to residential uses rather than conserving
them for agriculture [in violation of RCW 36.70A.060(1)(a)]l. The County
has already determined that 20 acres is the minimum Iot size for
agricultural lands of long term commercial significance. By further
subdividing agricultural lands, the County violates its own determinations
about the conservation of commercial agriculture. Further, the addition of



non-agricultural uses in agricultural lands converts agriculture land to
other uses and creates potential conflicts with agriculture — the very thing
that designation of agricultural lands is designed to prevent ... the
exemption created by Ordinance C-117-08 provides that tax lots created
by public right-of-way separation prior to January 24, 2007 are not
required to meet base density or the minimum lot size requirements and
an implementing provision at ICC 17.03.100 codifies this exemption in the
zoning code. This is exactly the same type of clearly erroneous action
the Board found in Case No. 06-2-0023. The County again violates its own
determinations about the conservation of commercial agriculture, creates
an environment to convert agricultural land to other uses, and creates
potential conflicts with continued use of the land for agriculture. WEAN v.
Island County, Case No. 08-2-0032, Final Decision & Order, at 8-9 (May
15, 2009)

For Board’s perspective on the designation of Agricultural Lands of Long-
Term Commercial Significance based on RCW and WAC provisions and
Supreme Court cases, see Coordinated Cases of Hadaller, et al v. Lewis
County, Case No. 08-2-0004, Buitler, et al v. Lewis County, Case No. 99-
2-0027, Panesko, et al v. Lewis County, Case No. 00-2-0031c, FDO and
Compliance Order, at 22-26 (July 7, 2008).

[B]ly commencing their review based solely on the presence of prime soils,
the County failed to consider a key element of the GMA'’s definition for
agricultural land - that the land is primarily devoted to commercial
agriculture, which our Supreme Court has concluded means that land is
actually used or capable of being used for agricultural production. As
noted supra, the first focus for a jurisdiction in making its designation
determinations is to look at the general characteristics of the property itself
and whether it can be used for any of the types of agriculture enumerated
in .030(2). Although, soils play a significant role in determining whether
land is capable for agricultural uses, it is not the exclusive method since
some types of agriculture are not soil dependent. Therefore, by failing to
initially base its methodology on an evaluation of parcels within Lewis
County that are actually being used or are capable of being used for
agriculture, the County inappropriately narrowed the universe of land
beyond that anticipated by the Legislature when it defined agricultural
land. Coordinated Cases of Hadaller, et al v. Lewis County, Case No. 08-
2-0004, Butler, et al v. Lewis County, Case No. 99-2-0027, Panesko, et al
v. Lewis County, Case No. 00-2-0031c, FDO and Compliance Order, at
29-30 (July 7, 2008). Although the Census of Agriculture is a tool that
can be helpful in identifying farms that are currently being farmed and the
amount of farmland eligible for designation, counties are not mandated to
use it in the designation process. Coordinated Cases of Hadaller, et al v.
Lewis County, Case No. 08-2-0004, Butler, et al v. Lewis County, Case
No. 99-2-0027, Panesko, et al v. Lewis County, Case No. 00-2-0031c,
FDO and Compliance Order, at 30 (July 7, 2008).



[In response to Petitioners’ assertion that the phrase “capable of being
farmed” must be included within the County’s definition of agriculture, the
Board stated:] What Petitioners seek is to have the County provide the
definition language our Supreme Court has applied to the phrase
“‘primarily devoted to”. The Board believes this to be unnecessary as
where the Supreme Court has interpreted a statutory definition, the
County’s use of that definition necessarily includes the Court's
interpretation. It is not necessary to amend a definition to include the
Court’s language. Coordinated Cases of Hadaller, et al v. Lewis County,
Case No. 08-2-0004, Butler, et al v. Lewis County, Case No. 99-2-0027,
Panesko, et al v. Lewis County, Case No. 00-2-0031c, FDO and
Compliance Order, at 33 (July 7, 2008).

[In response to Petitioners’ assertion that the County failed to properly
consider poultry farms and Christmas tree farms, the Board concluded:]
The GMA seeks to enhance and maintain natural resource industries, not
merely the prime soils upon which many, but not all, such industries
depend. By excluding from consideration for ARL designation non-soil
dependant uses the County failed to maintain and enhance those natural
resource uses. The County is not required to designate all non-soil
dependant agricultural uses ARL, but it may not exclude them solely on
the basis that non-prime soils underlie the use. In this context the need to
focus on the maintenance and enhancement of natural resources
industries, rather than merely preserving prime soils, poultry farming
serves well to illustrate the point. Coordinated Cases of Hadaller, et al v.
Lewis County, Case No. 08-2-0004, Butler, et al v. Lewis County, Case
No. 99-2-0027, Panesko, et al v. Lewis County, Case No. 00-2-0031c,
FDO and Compliance Order, at 35 (July 7, 2008).

[The USDA’s] Soil Conservation’s Service (SCS) Handbook 210 has been
updated by the NRCS November 2006 publication. While WAC 365-190-
050 references USDA Handbook 210, CTED states that until it amends
this WAC, its interpretation is that a county using the updated USDA
publication for the purpose of classifying ARLS fulfills the intent of the
WAC provision. Coordinated Cases of Hadaller, et al v. Lewis County,
Case No. 08-2-0004, Butler, et al v. Lewis County, Case No. 99-2-0027,
Panesko, et al v. Lewis County, Case No. 00-2-0031c, FDO and
Compliance Order, at 41 (July 7, 2008).

See Coordinated Cases of Hadaller, et al v. Lewis County, Case No. 08-2-
0004, Butler, et al v. Lewis County, Case No. 99-2-0027, Panesko, et al v.
Lewis County, Case No. 00-2-0031c, FDO and Compliance Order, at 41-
43 (July 7, 2008). discussion in regards to soil classification within the
designation process.

The GMA does not assign or dictate the weight of each [WAC] factor and,
therefore, a jurisdiction has some discretion regarding how to apply them.
The Board notes that while a jurisdiction has discretion, these ten factors
must be evaluated in light of the conservation imperative set forth by the
GMA. In contrast to the analysis of capacity, productivity, and soils, the



focus of these factors is on the development prospects of the site and, as
the Supreme Court found in Lewis County, may potentially pertain to
factors not specifically enumerated in RCW 36.70A.030(10), including the
economic needs of the agricultural industry for the county as a whole, so
long as these considerations are within the mandates of the GMA and
pertain to the characteristics of the agricultural land to be evaluated.
Coordinated Cases of Hadaller, et al v. Lewis County, Case No. 08-2-
0004, Butler, et al v. Lewis County, Case No. 99-2-0027, Panesko, et al v.
Lewis County, Case No. 00-2-0031c, FDO and Compliance Order, at 46
(July 7, 2008).

[In addressing the County’s use of the WAC factors, the Board noted:]
Although the County’s review was based on an area by area analysis so
as to take into account “geographical and economical considerations,” it is
the inconsistent application of the criteria which concerns the Board the
most, not review based on subarea. While the Board recognizes that the
County has discretion on how much weight to give each criteria, applying
criteria in an inconsistent manner leads to arbitrary decision-making. It is
evident from the Record that the County did not consistently apply the
criteria when analyzing varying subareas, with criteria being given differing
weight based ... primarily in the name of economic development ... As this
Board has previously stated, the GMA creates a mandate to designate
agricultural lands by including goals with directive language as well as
specific requirements and that the GMA’s economic development goal
does not supersede this agricultural mandate set forth by the Supreme
Court. Coordinated Cases of Hadaller, et al v. Lewis County, Case No. 08-
2-0004, Butler, et al v. Lewis County, Case No. 99-2-0027, Panesko, et al
v. Lewis County, Case No. 00-2-0031c, FDO and Compliance Order, at
49-50 (July 7, 2008).

[T]he Board notes that the GMA recognizes that agricultural lands can be
de-designated if these lands are no longer commercially significant and
provides mechanisms for economic development opportunities in
designated rural and agricultural lands through the use of Master Planned
Developments (MID) and Master Planned Locations for Major Industrial
Activity (MPLMIA), Master Planned Resorts (MPR), and Fully Contained
Communities (FCC), all available to Lewis County. In allowing for these
uses in rural and agricultural lands, the Legislature set up a well defined
process to ensure that these developments would not detract from the
goal of directing urban growth to urban areas and creating sprawl. The
GMA is focused on concentrating all types of growth — residential,
commercial, and industrial — in urban areas because it is these areas that
have the supporting public facilities and services critical to economic
development.  Coordinated Cases of Hadaller, et al v. Lewis County,
Case No. 08-2-0004, Butler, et al v. Lewis County, Case No. 99-2-0027,
Panesko, et al v. Lewis County, Case No. 00-2-0031c, FDO and
Compliance Order, at 51 (July 7, 2008).



[T]he continuation of lands suitable for agricultural production should be
retained until such time as the County has no other option but to consider
whether these lands are no longer capable of serving in a commercially
viable way and that these lands are in fact needed to accommodate
growth. What Lewis County is doing is removing agricultural lands based
on speculative, future economic development and seeking to utilize these
lands to provide for potential expansion areas. Coordinated Cases of
Hadaller, et al v. Lewis County, Case No. 08-2-0004, Butler, et al v. Lewis
County, Case No. 99-2-0027, Panesko, et al v. Lewis County, Case No.
00-2-0031c, FDO and Compliance Order, at 52 (July 7, 2008).
[Petitioner’s] argument that his property has never produced a profitable
crop does not demonstrate that the County was clearly erroneous in
designating it ARL. Although the Lewis County Court did note that the
GMA was not intended to trap anyone in economic failure, when it comes
to agricultural lands, it is the economic concerns of the agricultural
industry not an individual farmer's economic needs that are to be
considered. Whether a competent commercial farmer would go broke
trying to farm the land is not the test the Legislature or the Courts require
the County to apply when designation agricultural lands of long term
commercial significance. Coordinated Cases of Hadaller, et al v. Lewis
County, Case No. 08-2-0004, Butler, et al v. Lewis County, Case No. 99-
2-0027, Panesko, et al v. Lewis County, Case No. 00-2-0031c, FDO and
Compliance Order, at 57 (July 7, 2008).

[WAC 365-190-050(1)] advises that the appropriate place for the
classification scheme and designation policies is in the comprehensive
plan. There is no clear error in including the designation criteria in the
Comprehensive Plan rather than within the County Code. Coordinated
Cases of Hadaller, et al v. Lewis County, Case No. 08-2-0004, Butler, et al
v. Lewis County, Case No. 99-2-0027, Panesko, et al v. Lewis County,
Case No. 00-2-0031c, FDO and Compliance Order, at 60 (July 7, 2008).
[In finding that the County was classifying accessory uses as primary
uses, the Board stated:] ... RCW 36.70A.177 permits the use of innovative
zoning techniques but specifically prohibits non-farm uses of agricultural
land and relegates other non-agricultural uses to the status of accessory
and to those areas with poor soils or otherwise unsuitable for agricultural
purposes. The Board reads this provision, in conjunction with the GMA’s
mandate for agricultural conservation, to mean that the only primary use of
ARL lands is one that is agricultural, all other uses are subordinate to this
[accessory/subordinate uses are intended to provide supplementary, not
primary, income to the farm]. Coordinated Cases of Hadaller, et al v.
Lewis County, Case No. 08-2-0004, Butler, et al v. Lewis County, Case
No. 99-2-0027, Panesko, et al v. Lewis County, Case No. 00-2-0031c,
FDO and Compliance Order, at 64-65 (July 7, 2008).

[Ulnder the GMA agricultural is not limited to crop production but includes
such non-crop related activities as dairies, poultry farms, and fish
hatcheries - all of these activities require structures which may overlay



prime soils. To allow for conversion of previously converted prime soils
based on “non-crop” related uses effectively negates the GMA’s mandate
to maintain that portion of the agricultural industry which does not produce
crops and, in essence, permits a poultry barn on prime soils to become a
residential subdivision merely because it does not involve crop production
despite the fact that the use is agricultural and has prime soils. If
conversion should be permitted to occur, it should occur to favor the
retention of those areas with prime soil, not for the long-term removal of
lands from agricultural use. Coordinated Cases of Hadaller, et al v. Lewis
County, Case No. 08-2-0004, Butler, et al v. Lewis County, Case No. 99-
2-0027, Panesko, et al v. Lewis County, Case No. 00-2-0031c, FDO and
Compliance Order, at 68 (July 7, 2008).

[Tlhe economic development goal [does not] direct action as the
agricultural conservation goal does. Nor does the economic development
goal have any corresponding requirements. Also, the economic
development goal stresses that growth should be encourage in areas
“‘experiencing insufficient economic development growth, all within the
capacities of the state’s natural resources, public services, and public
facilities. Therefore, in using its discretion to balance the agricultural and
economic development goals, the County’s economic development goals
cannot outweigh “the duty to designate and conserve agricultural lands to
assure the maintenance and enhancement of the agricultural industry”.
Karpinski et al v. Clark County, Case No. 07-2-0027, Amended FDO, at
37-38 (June 3, 2008)

The Board finds that the County’s rationale for excluding from
Agricultural Resource Lands (ARL) designation consideration that those
lands that are drained or irrigated, because no data is available to identify
which lands with prime soils are drained is not sufficient. If “prime if
drained/irrigated lands” are in fact drained or irrigated then they are prime
soils which under the County’s methodology are qualified for further
consideration for designation the County must make an effort to identify
these lands. Coordinated cases of Butler et al. v. Lewis County, Case No.
99-2-0027c, Panesko v. Lewis County, Case No. 00-2-0031c, and
Hadaller et al. v. Lewis County, Case No. 08-2-0004c Compliance
Order/FDO, at 3 (July 7, 2008).

The Board also finds that by excluding from consideration for ARL
designation non-soil dependant uses such as poultry operations and
Christmas tree farming, the County failed to maintain and enhance the
agricultural industry. The County is not required to designate all non-soil
dependant agricultural uses ARL, but it may not exclude them solely on
the basis of non-prime soils. Additionally, the County’s ARL designation
process failed to consider for ARL designation lands currently designated
as forest lands of long-term commercial significance. Coordinated cases
of Butler et al. v. Lewis County, Case No. 99-2-0027c, Panesko v. Lewis
County, Case No. 00-2-0031c, and Hadaller et al. v. Lewis County, Case
No. 08-2-0004c Compliance Order/FDO, at 3 (July 7, 2008).



The Board recognizes Lewis County’s need for economic development.
Nevertheless, the Board finds that Lewis County erred when it placed its
potential needs for future economic development and the cities’
undocumented needs for future expansion of its UGAs above all other
considerations when applying its use of proximity to the “I-5 Corridor” and
relationship or proximity to urban growth areas when determining which
lands should be designated as ARL fails to comply with the goals and
requirements of the GMA. Coordinated cases of Butler et al. v. Lewis
County, Case No. 99-2-0027c, Panesko v. Lewis County, Case No. 00-2-
0031c, and Hadaller et al. v. Lewis County, Case No. 08-2-0004c
Compliance Order/FDO, at 3 (July 7, 2008).

[The Board found that] ...when placing soils into capability classes the
NRCS already accounted for the slope of the area as well as other
limitations such as erosion, drainage, and flooding. In other words, when
the NRCS assigned a classification of Class lle, which the County has
adopted as “prime” soil, to an area this classification was based on
considerations of various limitations and, therefore, for the County to
remove these areas based on committee members or commissioners’
opinion that are area was too steep or experienced flooding, effectively
discounted for limitations which had already been taken into consideration
when assigning the soil classification. Coordinated cases of Butler et al. v.
Lewis County, Case No. 99-2-0027c, Panesko v. Lewis County, Case No.
00-2-0031c, and Hadaller et al. v. Lewis County, Case No. 08-2-0004c
Compliance Order/FDO, at 43 (July 7, 2008).

Hadaller’'s argument that his property has never produced a profitable crop
does not demonstrate that the County was clearly erroneous in
designating it ARL. Although the Lewis County Court did note that the
GMA was not intended to trap anyone in economic failure, when it comes
to agricultural lands, it is the economic concerns of the agricultural
industry not an individual farmer's economic needs that are to be
considered. Whether a competent commercial farmer would go broke
trying to farm the land is not the test the Legislature or the Courts require
the County to apply when designation agricultural lands of long term
commercial significance. Coordinated cases of Butler et al. v. Lewis
County, Case No. 99-2-0027c, Panesko v. Lewis County, Case No. 00-2-
0031c, and Hadaller et al. v. Lewis County, Case No. 08-2-0004c
Compliance Order/FDO, at 57 (July 7, 2008).

The County had a duty to apply the revised criterion (Criterion Three) to
lands which were not designated for conservation and protection
previously, and not just to adopt revised criteria. Designation criteria that
are not applied to map or otherwise specify the lands that are designated
for conservation fail to meet the requirements of RCW 36.70A.060 and
36.70A.170(1)(a) to designate those lands...To simply amend a non-
compliant designation criterion without utilizing it to make designation
decisions is a meaningless act ... If a non-compliant designation criterion
is amended, it follows that it also must be used to make designation



decisions. 1000 Friends v. Thurston County, Case No. 05-2-0002,
Compliance Order at 14 (Oct. 22, 2007).

e In Resolution 07-104 and Ordinance 1179R, the County did not merely
repeal those provisions of its code and comprehensive plan that were
found non-compliant previously; it also repealed portions of LCC
17.200.020 and LCC 17.30.580(3)-(11)." LCC 17.200.020 contained the
implementation provisions for designation of agricultural resource lands.
Without those provisions, there is no mechanism for actually applying the
designation criteria to agricultural resource lands and thus no way to
designate and conserve them. This fails to comply with RCW
36.70A.060(1), 36.70A.170(1)(a) and 36.70A.040. Vince Panesko v.
Lewis County, WWGMHB Case No. 00-2-0032c and Eugene Butler v.
Lewis County, WWGMHB Case No. 99-2-0027c, Order on Compliance
and Invalidity (June 8, 2007)

e [S]ubstandard lots created by public right-of-ways ... in agricultural lands
converts
portions of those lands to residential uses rather than conserving them for
agricultural. The County has already determined that 20 acres is the
minimum lot size for agricultural lands of long-term commercial
significance. By further subdividing agricultural lands, the County violates
its own determinations about the conservation of commercial agriculture.
Further, the addition of non-agricultural uses in agricultural lands converts
agricultural land to other uses and creates potential conflicts with
agriculture — the very thing that designation of agricultural lands is
designed to prevent. WEAN v. Island County, Case No. 06-2-0023, FDO,
at 13 (Jan. 24, 2007)

e By expanding the UGA on a parcel-by-parcel basis, the County is failing to
plan for growth and to balance the goals of the GMA as it determines
where the future urban growth should occur. The property owners and the
public have not idea where urban growth will extend to accommodate the
need for commercial and industrial lands set out in the Hovee Report.
Thus, the expansion here is extended with no certainty that the abutting
agricultural lands will be conserved. Futurewise v. Skagit County, Case
No. 05-2-0012c, Consolidated FDO/Compliance Order, at 22 (April 5,
2007)

e [U]ntil the 20-year planning decisions are made with respect to the
agricultural lands which will be conserved, incremental UGA
encroachments into designated agricultural lands act to discourage rather
than encourage their conservation. Futurewise v. Skagit County, Case
No. 05-2-0012c, Consolidated FDO/Compliance Order, at 23 (April 5,
2007)

e Lands otherwise eligible for designation as agricultural lands of long-term
commercial significance may not be excluded simply on the basis of

! Ordinance No. 1179R



current use. Our State Supreme Court has ruled on this point (citing City
of Redmond v. Central Puget Sound Growth Management Hearings
Board, 136 Wn.2d 38, 53, 959 P.2d 1091, 1998 Wash. LEXIS 575 (1998)).
1000 Friends v. Thurston County, WWGMHB Case No. 05-2-0002 (FDO,
July 20, 2005)

Parcel size itself does not correspond to farm size because it is not
indicative of the amount of acreage that would be farmed together. Using
predominant parcel size of 20 acres as a designation criterion may
exclude viable farms in which the total acreage farmed is in excess of 20
acres in size but each of the parcels making up the farm is less than 20
acres. |If size is to be used as a factor in designating agricultural lands,
farm size rather than parcel size is the relevant consideration. 1000
Friends v. Thurston County, WWGMHB Case No. 05-2-0002 (FDO, July
20, 2005)

The moving concern underlying the GMA’s requirement for designation
and conservation of agricultural lands is to preserve lands capable of
being used for agriculture because once gone, the capacity of those lands
to produce food is likely gone forever. See City of Redmond v.
CPSGMHB, 136 Wn.2d 38, 48, 959 P.2d 1091, 1998 Wash. LEXIS 575
(1998)(“...requiring designation of natural resource lands at the outset of
the GMA process protects the irreversible loss of those lands to
development.”) Butler, et al. v. Lewis County, WWGMHB Case No. 99-2-
0027c (Order Finding Noncompliance and Imposing Invalidity, February
13, 2004); Panesko, et al. v. Lewis County, WWGMHB Case No. 00-2-
0031c (Order Finding Noncompliance and Imposing Invalidity, 2-13-04).
The GMA calls for designation of agricultural lands based on
characteristics of the land affecting its capability for long-term use in
producing agricultural products. GMA factors include growing capacity,
productivity and soil composition, as well as proximity to population areas,
and the possibility of more intense uses of the land. RCW 36.70A.030(2)
and (10). The challenged provision improperly creates a criterion for
designation of agricultural lands (the needs of the local agricultural
industry) that depends upon an assessment of an economic activity that is
inherently unpredictable and which may well change with market
conditions, regulatory controls, newcomers to the area, and many other
factors, not to mention the weather. Butler, et al. v. Lewis County,
WWGMHB Case No. 99-2-0027c (Order Finding Noncompliance and
Imposing Invalidity, 2-13-04); Panesko, et al. v. Lewis County, WWGMHB
Case No. 00-2-0031c (Order Finding Noncompliance and Imposing
Invalidity, 2-13-04)

A requirement to hold water rights on agricultural land in order for these
lands to be designated agricultural lands of long-term commercial
significance in Lewis County would be clearly erroneous. There is ample
evidence in the record, (in addition to the County’s own code provisions)
to demonstrate that commercial crops such as hay and Christmas trees
can be (and are) grown without irrigation in Lewis County. Butler, et al. v.



Lewis County, WWGMHB Case No. 99-2-0027c (Order Finding
Noncompliance and Imposing Invalidity, February 13, 2004); Panesko, et
al. v. Lewis County, WWGMHB Case No. 00-2-0031c (Order Finding
Noncompliance and Imposing Invalidity, 2-13-04)

A county may not include a requirement in its designation criteria that land
may not be identified as agricultural resource land unless it is “currently
devoted to agricultural activities.” A development regulation such as this
excludes areas capable of being used for agricultural production that are
not currently engaged in agricultural activity from consideration. This
criterion is in direct opposition to the Supreme Court holding in Redmond
and does not comply with the Act. Mudge, Panesko, Zieske, et al. v.
Lewis County, 01-2-0010c (Compliance Order, 7-10-02) Also Panesko v.
Lewis County, 00-2-0031c, Butler v. Lewis County, 99-2-0027¢c, and Smith
v. Lewis County, 98-2-0011c (Compliance Order, 7-10-02)

A local government’s duty with regard to initially adopted RLs is vastly
different than that with regard to CAs. Under section .060(1) a local
government must adopt DRs to assure conservation of RLs in the initial
planning stages. Those DRs remain in effect until implementing DRs are
adopted contemporaneous with or subsequent to a CP. RL designations
and DRs must be adopted anew and therefore jurisdiction exists to review
the local government’s action even if the designations and DRs are
unchanged. Panesko v. Lewis County 00-2-0031¢ (FDO, 3-5-01)

An exemption from CA protection for ongoing agriculture activities must be
limited to lands designated as ARLs under RCW 36.70A.170. ICCGMC v.
Island County 98-2-0023 (Compliance Order, 11-17-00)

The inclusion of 263 acres of ARL within an ILB designation substantially
interfered with Goal 8 of the Act. Butler v. Lewis County 99-2-0027c
(FDO, 6-30-00)

Agricultural lands that satisfy designation criteria may not be disqualified
simply because the land is not currently in agricultural use. Diehl v.
Mason County 95-2-0073 (RO 12-9-99)

The record failed to show that qualifying agricultural RLs that were not in
current use were designated. Therefore, failure to designate such areas
did not comply with the GMA. Diehl v. Mason County 95-2-0073
(Compliance Order, 8-19-99)

The record demonstrated that a previous SCS map, which pointed out
unique soils in Mason County, was incorrect and that no unique soils exist.
Therefore, exclusion of unique soils as a designation criterion complied
with the GMA. Diehl v. Mason County 95-2-0073 (Compliance Order, 8-
19-99)

The record demonstrated that a previous SCS map, which pointed out
unique soils in Mason County, was incorrect and that no unique soils exist.
Therefore, exclusion of unique soils as a designation criterion complied
with the GMA. Diehl v. Mason County 95-2-0073 (Compliance Order, 8-
19-99)



Where the CP provided for an opportunity to challenge the original
designation of a property during the first amendment cycle, a
reclassification from agriculture to rural residential complies with the GMA
where the evidence demonstrated that the property did not meet the
original agricultural RL criteria. Anacortes v. Skagit County 99-2-0011
(FDO, 6-28-99)

Under the GMA a local government must designate and conserve
agricultural RLs and then take action to discourage incompatible uses. A
county must not put the emphasis upon protection of the rural area from
RL uses. ICCGMC v. Island County 98-2-0023 (FDO, 6-2-99)

An owner’s current use and/or intent for future use is not a conclusive
determination of whether land qualifies for agricultural RL designation.
ICCGMC v. Island County 98-2-0023 (FDO, 6-2-99)

The case of Redmond v. Growth Hearings Board 136 Wn.2d. at 38 (1998)
clarified the term “primarily devoted to” to be one where the designation
was to be “area wide” in scope and did not require that the land be
currently in agricultural production. Achen v. Clark County 95-2-0067
(Poyfair Remand) (Compliance Order, 5-11-99)

The case of Redmond v. Growth Hearings Board 136 Wn.2d. at 38 (1998)
clarified the term “long-term commercial significance for agricultural
production” beginning at page 54 to include the definition found at RCW
36.70A.030(10) and WAC 365-190-050. Achen v. Clark County 95-2-
0067 (Poyfair Remand) (Compliance Order, 5-11-99)

Where the record demonstrated that the local government had used
inappropriate criteria in failing to designate RLs and that the criteria that
were used were used incorrectly, the petitioner sustained its burden of
proving that the county action failed to comply with the GMA under the
clearly erroneous standard. Achen v. Clark County 95-2-0067 (Poyfair
Remand) (Compliance Order, 5-11-99)

Removal of approximately 7z square mile north of the UGA and 85% of the
open space/agricultural designation south of the UGA, along with a record
showing reasons for inclusion of the remaining agricultural lands within the
UGA of Sedro-Woolley, complied with the GMA. Abenroth v. Skagit
County 97-2-0060 (Compliance Order, 3-29-99)

The failure to include a criterion of unique soils for consideration in
designating agricultural lands, or a rationale contained in the record for the
exclusion of unique soils as a designation criterion, violated WAC 365-
190-050(2) and did not comply with the GMA. Diehl v. Mason County 95-
2-0073 (Compliance Order, 12-18-98)

The exclusion of land from agricultural designation based solely on the
lack of current use as agricultural land did not comply with the GMA under
the authority of Redmond v. Growth Hearings Board 136 Wn.2d 38 (1998).
Diehl v. Mason County 95-2-0073 (Compliance Order, 12-18-98)

A county decision to not designate prime upland soils if artificially drained
and to not designate parcels smaller than 40 acres and to exclude private
forestland Grades IV and V from designation was within the discretion of



the local government and complied with the GMA. FOSC v. Skagit County
95-2-0075 (Compliance Order, 4-9-97)

A designation ordinance that required a minimum 40-acre parcel, but also
allowed subdivision into two 20-acre parcels, was inconsistent with a
criterion to eliminate 20-acre parcels for resource designation. One or the
other must be changed to comply with the GMA. FOSC v. Skagit County
95-2-0075 (Compliance Order, 4-9-97)

A city cannot designate property as agriculture within its municipal
boundaries unless the city has enacted a program for transfer or purchase
of development rights under RCW 36.70A.060(4). Achen v. Clark County
95-2-0067 (Compliance Order, 10-1-96)

The failure of the local government to examine growing capacity,
productivity, soil composition, proximity to population areas nor any data
to show that current farmland failed to meet the criteria set forth in the
GMA, did not comply with the GMA. Diehl v. Mason County 95-2-0073
(Compliance Order, 9-6-96)

The use of a criterion involving the necessity of the farmland to provide the
“sole support for a family” in designating agricultural land did not comply
with the GMA. FOSC v. Skagit County 95-2-0075 (FDO, 1-22-96)

Where the record reflected evidence of existing farming, over 7,000 acres
of prime soil and ongoing farming activities, the failure to designate any
agricultural lands of long-term commercial significance did not comply with
the GMA. Diehl v. Mason County 95-2-0073 (FDO, 1-8-96)

Agricultural lands of long-term commercial significance do not depend on
the ability of the land to provide the entirety of an owner’s income in order
to qualify for such designation. Diehl v. Mason County 95-2-0073 (FDO,
1-8-96)

The term “primarily devoted to” under RCW 36.70A.170 and WAC 365-
190-050 and —060 involves classification for area-wide lands rather than
specific individual parcel determinations. Achen v. Clark County 95-2-
0067 (FDO, 9-20-95)

Where a local government designated agricultural lands that included
portions which were not in current agricultural uses, there was no violation
of GMA. Achen v. Clark County 95-2-0067 (FDO, 9-20-95)

A local government must designate agricultural lands not already
characterized by urban growth that have long-term significance for
commercial production of food or other agricultural products. The GMA
requires a county to maintain and enhance agricultural based industries,
encourage the conservation of productive agricultural lands, and
discourage incompatible uses. RCW 36.70A.020(8). OEC v. Jefferson
County 94-2-0017 (FDO, 2-16-95)

A local government is required to designate and conserve agricultural
lands while going through the process of analysis and balancing for a CP
and DRs. Failure to designate such agricultural lands did not comply with
the GMA. OEC v. Jefferson County 94-2-0017 (FDO, 2-16-95)



2.

Development Regulations

As for LCC 17.30.610, the Board concurs with the County’s interpretation
of its ordinance in that hydroponic greenhouses fall within the definition of
“horticulture” and “other agricultural activities and therefore are allowed as
primary uses in ARL. Coordinated cases of Butler et al. v. Lewis County,
Case No. 99-2-0027c, Panesko v. Lewis County, Case No. 00-2-0031c,
and Hadaller et al. v. Lewis County, Case No. 08-2-0004c, Compliance
Order/FDO, at 64 (July 7, 2008).

The Board notes that RCW 36.70A.177 permits the use of innovative
zoning techniques but specifically prohibits non-farm uses of agricultural
land and relegates other non-agricultural uses to the status of accessory
and to those areas with poor soils or otherwise unsuitable for agricultural
purposes. The Board reads this provision, in conjunction with the GMA’s
mandate for agricultural conservation, to mean that the only primary use of
ARL lands is one that is agricultural, all other uses are subordinate to
this... Therefore, under the GMA and the County’s own regulations, family
day cares and home business must be considered either “accessory” or
“‘incidental” as such uses are intended to provide supplementary, not
primary, income to the farm. Coordinated cases of Butler et al. v. Lewis
County, Case No. 99-2-0027c, Panesko v. Lewis County, Case No. 00-2-
0031c, and Hadaller et al. v. Lewis County, Case No. 08-2-0004c,
Compliance Order/FDO, at 64-65 (July 7, 2008).

[The Board noted that] ...the County is permitting the subdivision of
parcels 20 acres and greater but does provide that lots under five acres in
size may be subdivided so long as the total density on the entire
contiguous ownership (the “parent” farm), including existing dwellings,
does not exceed 1 dwelling unit per 20 acres (1 du/20acres). The Board
notes that with the application of clustering a residential development may
appear urban, but the GMA permits clustering and, with a required density
of 1 du/20 acres, the overall density of the site will be consistent with the
County’s overall ARL zoning density. The Board finds no error in this
approach. Coordinated cases of Butler et al. v. Lewis County, Case No.
99-2-0027c, Panesko v. Lewis County, Case No. 00-2-0031c, and
Hadaller et al. v. Lewis County, Case No. 08-2-0004c, Compliance
Order/FDO, at 67 (July 7, 2008).

In addition, the County is requiring, with the exception of lands where the
prime soils have previously been converted to non-crop related
agricultural uses, that the subdivision does not affect the prime soils on
the contiguous (parent farm) holding. What this provision fails to
recognize is that under the GMA agricultural is not limited to crop
production but includes such non-crop related activities as dairies, poultry
farms, and fish hatcheries - all of these activities require structures which
may overlay prime soils. To allow for conversion of previously converted
prime soils based on “non-crop” related uses effectively negates the
GMA'’s mandate to maintain that portion of the agricultural industry which
does not produce crops and, in essence, permits a poultry barn on prime



soils to become a residential subdivision merely because it does not
involve crop production despite the fact that the use is agricultural and has
prime soils. If conversion should be permitted to occur, it should occur to
favor the retention of those areas with prime soil, not for the long-term
removal of lands from agricultural use. Coordinated cases of Butler et al.
v. Lewis County, Case No. 99-2-0027c, Panesko v. Lewis County, Case
No. 00-2-0031c, and Hadaller et al. v. Lewis County, Case No. 08-2-
0004c, Compliance Order/FDO, at 68 (July 7, 2008).

The County’s solid agricultural conservation measures including large
minimum lot sizes for Agricultural and Forest Resource Lands, buffering
requirements for lands adjacent to agriculture, Right to Manage Resource
Lands provision, and periodic notification to property owners of adjacent
agricultural activity help mitigate the effects of lots that will be developed
under this ordinance...Enforcement of the County’s code requirements for
concurrency flood damage prevention, drinking water systems , on-site
sewage, shorelines protections, and critical areas regulations helps
mitigate the environmental impacts and the need for urban services...The
County also requires lot certification to ensure substandard lots are legally
platted. A certified lot can be conveyed but it cannot be developed unless
the property owner can comply with all the other County development
regulations, except minimum lot size. Additionally, the County disallowed
the development of substandard lots of less than an acre on Fidalgo
Island and Guemes Island until subarea plans for those areas are
completed. Evergreen lIslands, et al. v. Skagit County, Case No. 00-2-
0046¢ (Compliance Order, May 19, 2005)

The definition of “long-term commercial significance” cannot, therefore, be
read to allow any more intense use of the land to constitute a rationale for
removing agricultural lands from conservation and protection as resource
lands. However, the major industrial development urban growth area is
specifically allowed by the GMA and, by the terms of RCW 36.70A.365,
contains its own conditions for approval. An MID UGA is not just any
‘more intense” use; it is a statutorily created and limited “more intense”
use. Butler v. Lewis County, WWGMHB Case No. 99-2-0027c¢ and
Panesko v. Lewis County, WWGMHB Case No. 00-2-0031c (Order
Rescinding Invalidity as to Cardinal MID Site, May 12, 2005)

As we review the County’s development regulations concerning uses
allowable in resource lands, we are mindful of the statutory purpose of
those regulations; they must “assure the conservation” of resource lands.
RCW 36.70A.060; RCW 36.70A.040(3). @ Where allowed uses in
agricultural lands are not resource-related, they must be restricted so that
they do not take the place of or interfere with agricultural uses. Butler, et
al. v. Lewis County, WWGMHB Case No. 99-2-0027c (Order Finding
Noncompliance and Imposing Invalidity, February 13, 2004); Panesko, et
al. v. Lewis County, WWGMHB Case No. 00-2-0031c (Order Finding
Noncompliance and Imposing Invalidity, 2-13-04)



We agree that home-based businesses can be a supplementary source of
income to farm families. However, we hold that home-based businesses
in agricultural lands must be limited by regulations that ensure that those
businesses are of a size and scope that does not interfere with agricultural
activities (or any prime soils) and are compatible with the primary use of
the farmlands for farming. Butler, et al. v. Lewis County, WWGMHB Case
No. 99-2-0027c¢ (Order Finding Noncompliance and Imposing Invalidity,
February 13, 2004); Panesko, et al. v. Lewis County, WWGMHB Case No.
00-2-0031c (Order Finding Noncompliance and Imposing Invalidity, 2-13-
04)

Applying reduced CA protections for ongoing agriculture in non RL
designated areas, or restricted to only agricultural uses areas, based only
upon the criteria of RCW 84.34, does not comply with the Act and
substantially interferes with the goals of the Act. A process that involves
reduction of CA protections for lots as small as one acre is not an
allowable balancing of GMA goals. PPF v. Clallam County 00-2-0008
(Compliance Order, 10-26-01)

A DR that precludes densities more intense than 1 du per 10 acres for
ARLs within FFAs complies with the Act. Diehl v. Mason County 95-2-
0073c (Compliance Order, 6-27-01)

DRs which allow fifteen percent residential subdivision, RV parks, boat
launches, etc., parks, golf courses, restaurants and commercial services
all in designated RL areas do not comply with the Act and substantially
interferes with Goal 8 of the Act under recent Washington State Supreme
Court cases. Panesko v. Lewis County 00-2-0031c (FDO, 3-5-01)

Where a previous order determined that the general buffer requirements
were compliant and reflected BAS, and the question was whether the
county appropriately balanced the goals and requirements of CA and RL
areas, this record revealed the county had done an exhaustive job in
evaluating BAS and determining local applicability to existing ongoing
agricultural RL lands. FOSC v. Skagit County 96-2-0025 (Compliance
Order, 2-9-01)

A DR which allows non-agricultural uses in an agricultural RL and does
not require such use to be temporary and does not prohibit leaching of
toxins, does not comply with the GMA and the county’s own agricultural
conservation policies. Evergreen v. Skagit County 00-2-0046¢ (FDO, 2-6-
01)

Where a DR allows a number of uses in RLs, which fail to comply with
recent State Supreme Court decisions such uses fail to comply with the
GMA. Requiring a special use permit does not remedy this failure to
comply. Evergreen v. Skagit County 00-2-0046¢ (FDO, 2-6-01)

If a lot aggregation DR within an adjacent to RL lands is amended, the
county must adopt other measures that prevent incompatible development
and uses from encroaching on RLs and to encourage conservation of
forest and agricultural lands. Evergreen v. Skagit County 00-2-0046¢
(FDO, 2-6-01)



A DR which clarifies uncertain terminology and which adopts criteria to
satisfy the GMA requirement that qualified ARLs not in current use be
included in the designation, complies with the GMA. Diehl v. Mason
County 95-2-0073 (Compliance Order, 12-4-00)

An exemption from CA protection for ongoing agriculture activities must be
limited to lands designated as ARLs under RCW 36.70A.170. ICCGMC v.
Island County 98-2-0023 (Compliance Order, 11-17-00)

A 25-foot riparian buffer zone even if it is a managed, compact buffer zone
for ongoing agricultural activities in a designated ALR was below the
range of BAS as shown by the record. It did not fall within the range of
peer tested BAS in the record. FOSC v. Skagit County 96-2-0025c
(Compliance Order, 8-9-00) & FOSC v. Skagit County 00-2-0033c (FDO,
8-9-00)

Allowance of a 10-acre minimum lot size within agricultural RLs with the
associated possibility of 1 du per 5 acre densities in some areas as part of
a clustering program, complies with and does not substantially interfere
with the goals of the GMA. Diehl v. Mason County 95-2-0073
(Compliance Order, 8-19-99)

Use of a 50-foot buffer in rural lands and a 100-foot buffer in UGAs and
rural lands of more intense development to segregate agricultural RLs
from incompatible uses complies with the GMA. There is no specific GMA
requirement for the minimum width of such buffers. Diehl v. Mason
County 95-2-0073 (Compliance Order, 8-19-99)

Under the record here, allowing densities more intense than 1 du per 5
acres surrounding RL designated areas substantially interferes with Goal
8 of the GMA. Friday Harbor v. San Juan County 99-2-0010 (FDO, 7-21-
99)

Allowing densities more intense than 1 du per 10 acres in agricultural RL
and 1 du per 20 acres in designated forestry RL, under the record here,
substantially interferes with Goal 8 of the GMA. Friday Harbor v. San
Juan County 99-2-0010 (FDO, 7-21-99)

Under the record in this case, where it is clear the county must reconsider
certain parts of its rural agricultural designation for potential RL
designation, invalidity will apply to those areas in the Rural-Ag designation
which allow greater density than that allowed in the agricultural RL zone.
ICCGMC v. Island County 98-2-0023 (FDO, 6-2-99)

An ordinance which allowed subdivision of agricultural lands into parcels
smaller than 10 acres in conjunction with a finding by the county that
acreage smaller than 10 acres could not be reasonably expected to have
long-term commercial significance for agricultural use did not comply with
the GMA. Additionally, such an ordinance substantially interfered with
RCW 36.70A.020(8) and was declared invalid. Diehl v. Mason County 95-
2-0073 (Compliance Order, 12-18-98)

A DR which allowed 1 unit per 5-acre density within agricultural RLs did
not comply with the GMA. Additionally, such ordinance substantially



interfered with RCW 36.70A.020(8) and was declared invalid. Diehl v.
Mason County 95-2-0073 (Compliance Order, 12-18-98)

Buffer widths from 5 to 20 feet for lands adjacent to agricultural lands did
not assure that such adjacent lands would not interfere with continued use
of the RL and therefore did not comply with the GMA. Diehl v. Mason
County 95-2-0073 (Compliance Order, 12-18-98)

The GMA gives protection to designated agriculture RLs from
incompatible adjacent uses and brings into play the balancing act between
GMA’s goals for the conservation of agricultural industry and protection of
CAs. The price paid for that deference is removal of development
potential. FOSC v. Skagit County 96-2-0025 (Compliance Order, 9-16-98)
The Legislature has recently clarified the allowance of cluster
development in agricultural lands. As long as the long-term viability of
agriculture lands is not threatened by conflicting uses, clustering is an
allowable option. Abenroth v. Skagit County 97-2-0060 (FDO, 1-23-98)

In order to comply with the GMA a DR must have provisions to reserve the
balance of a developed agricultural land for future long-term agricultural
use rather than as a holding pattern for future sprawl. Wells v. Whatcom
County 97-2-0030 (FDO, 1-16-98)

RCW 36.70A.177 is a new section of the GMA and directs that in
agricultural lands of long-term commercial significance innovative zoning
techniques, including cluster zoning, are appropriate. Hudson v. Clallam
County 96-2-0031 (Compliance Order, 12-11-97)

A DR that exempted all existing agricultural activities from coverage did
not comply with the GMA. CCNRC v. Clark County 96-2-0017
(Compliance Order, 11-2-97)

The mere adoption of a pre-existing land use map and underlying
residential densities within designated agricultural lands without a review
for consistency did not comply with the GMA. Hudson v. Clallam County
96-2-0031 (FDO, 4-15-97)

The GMA requirement to conserve agricultural lands from conflicting uses
requires a local government to find ways to protect such agricultural lands.
Hudson v. Clallam County 96-2-0031 (FDO, 4-15-97)

An action designating agricultural lands of long-term significance but
thereafter readopting underlying rural residential densities created an
inherent conflict and did not satisfy the consistency requirement of the
GMA. Hudson v. Clallam County 96-2-0031 (FDO, 4-15-97)

Allowance of 1 dwelling unit per 1 acre, 2.4 acre, and 4.8-acre densities in
a designated agricultural zone did not comply with the GMA. Hudson v.
Clallam County 96-2-0031 (FDO, 4-15-97)

The process of balancing goals at the CP stage cannot include
abandoning the conservation of designated agricultural lands. Hudson v.
Clallam County 96-2-0031 (FDO, 4-15-97)

One of the major reasons for the enactment of the GMA was to stop the
conversion of RLs into sprawling low-density development. Densities
within designated agricultural resource areas must not interfere with the



primary use of the lands for production of food or other agricultural
products or fiber. Hudson v. Clallam County 96-2-0031 (FDO, 4-15-97)

A county is required to adopt DRs on or before September 1, 1991, that
assure the conservation of agricultural RLs previously designated. OEC v.
Jefferson County 94-2-0017 (FDO, 2-16-95)

AIRPORTS

In this order, we find that the County has sufficiently analyzed the risk
factors and conditions specific to the OIA and reduced development
potential in those airport safety zones that carry the greatest risk.
Important to our findings in this regard is the fact that the Washington
Department of Transportation, Aviation Division, supports the County in its
choice of methods for protecting the OIA from incompatible uses. Michael
Durland v. San Juan County 00-0-0062c and Fred Klein v. San Juan
County 02-2-0008 (Compliance Order/Extension of Time 12-18-03)

A county must ensure that notification regarding siting of general aviation
airports reaches beyond residents living within 1,000 feet from any point
on a proposed landing area. Yanisch, et al. v. Lewis County, 02-2-0007¢c
(FDO, 12-11-02)

A county is not compliant with GMA requirements regarding siting of
general aviation airports if it fails to preclude non-compatible uses within
the final approach areas. Klein v. San Juan County, 02-2-0008 (FDO, 10-
18-02)

A residential zone within airport property does not comply with RCW
36.70A.200(5). CCARE v. Anacortes 01-2-0019 (FDO, 12-12-01)

A local government may not preclude the siting of EPFs. Siting includes
use or expansion of airport facilities for airport uses. CCARE v. Anacortes
01-2-0019 (FDO, 12-12-01) & Desmoines v. CPSGMHB 98 Wn. App. 23
(1999)

An airport is an EPF under the definition found in RCW 36.70A.200.
CCARE v. Anacortes 01-2-0019 (FDO, 12-12-01)

RCW 36.70A.510 requires a local government to adopt land use policies
and DRs that preclude incompatible land uses adjacent to airports.
Abenroth v. Skagit County 97-2-0060 (FDO, 1-23-98)

An airport is an essential public facility under the definition of RCW
36.70A.200(1). Achen v. Clark County 95-2-0067 (FDO, 9-20-95)

The requirement that a local government may not preclude the siting of
EPFs under RCW 36.70A.200(2) involves a duty to maintain current
airport facilities. DRs are appropriate vehicles to prevent encroachments
on surrounding airport property that make siting and maintenance of
existing airports difficult. Residential designation of surrounding properties
is usually inappropriate. Achen v. Clark County 95-2-0067 (FDO, 9-20-95)



ALLOCATION OF POPULATION

While the sizing of the UGAs was compliant, the resulting densities were
woefully inadequate to satisfy the GMA requirement to achieve urban
growth within UGAs. A county does not comply with its own CPPs nor
with the GMA when it directs more than 50 % of the allotted population
projection to rural areas. Butler v. Lewis County 99-2-0027¢ (FDO, 6-30-
00)

A county has the responsibility under the GMA of providing for regional
coordination and the sole responsibility for allocation of population
projections. Cotton v. Jefferson County 98-2-0017 (Amended FDO, 4-5-
99)

A town may not unilaterally reduce the county-assigned allocation of
population. Moore-Clark v. La Conner 94-2-0021 (FDO, 5-11-95)

A city has discretion to allocate its future population through a variety of
densities provided that a proper analysis, and compliance with GMA goals
and requirements, is achieved. Berschauer v. Tumwater 94-2-0002 (FDO,
7-27-94)

AMENDMENT

1.

CP Amendment

[In finding that the County’s decision to deny property owner’s application
for a comprehensive plan amendment does not amount to a violation of
the GMA, the Board stated] RCW 36.70A.280 grants the boards’
jurisdiction to hear and determine only those petitions alleging a
jurisdiction is not in compliance with the GMA as it relates to the adoption
of plans, development regulations or amendments of same. If a County, in
exercising its GMA permitted discretion, does not take action to amend its
Comprehensive Plan, the Growth Management Hearing Boards cannot
over-ride a County decision and amend a Comprehensive Plan. Unless
required by the GMA, it is in the County’s discretion to decide to amend its
comprehensive plan. Chimacum Heights LLC v. Jefferson County, Case
No. 09-2-0007, Order Dismissing Case, at 3 (May 20, 2009)

[Holding Petitioners’ challenge was not untimely because the County’s
Comprehensive Plan and Land Use Map were never amended to reflect a
decision of the County Commissioners, the Board stated:] The 1998
Ordinance apparently failed to reflect the BOCC vote to redesignate the
Schwarz Family properties and the County failed to amend its
Comprehensive Plan and zoning maps after passage of the 1998
Ordinance. Furthermore, the County adopted a 20 year Comprehensive
Plan update in 2007 and did not incorporate the 1998 decision. Finally,
and of greatest significance, the County undertook review and
reconsideration of the Schwarz Family properties in 2008 ... That 2008
review and legislative decision clearly resulted in redesignation of the
Schwarz Family properties, was required to comply with the GMA, and



challenges based on a failure to designate in a GMA compliant manner
are now appropriate. Clark County Natural Resource Council/Futurewise
v. Clark County, Case No. 09-2-0002, Order on Motion — Schwarz, at 3
(April 23, 2009)

[Petitioner challenged un-amended portions of the City’s Comprehensive
Plan; the Board held...] Contrary to Petitioner's unsupported assertion of
“the ambiguity of the statute” there is nothing in the GMA that would
suggest that the entire comprehensive plan is opened for challenge during
every annual review. Petitioner cites no authority that would support such
an unprecedented argument. While Petitioner alludes to “a vigorous
debate” over the limitations upon the right to appeal contained in the GMA
now being considered by the State Supreme Court, that debate concerns
the scope of matters subject to appeal of the review and evaluation
required by RCW 36.70A.130(1) and (4). As has been clearly established,
that is not the nature of Olympia’s recent amendments. Therefore, as
Issue 1 addresses matters not within the scope of the City of Olympia’s
recent amendments, we do not have jurisdiction over them. Any challenge
to those provisions should have been brought following Olympia’s
comprehensive review and revisions in 2005. West v. City of Olympia,
Case No. 08-2-000, Order on Motions, at 6 (April 2, 2008)

[Petitioners’ challenge an amendment to Battleground’s code provisions,
asserting that with this amendment all provisions of the City’'s
Comprehensive Plan and Development Regulations were available for
challenge, the Board held ...] Based on the language in Ordinance 07-
016, the Board concludes that Ordinance 07-016 is not an “update”
required by RCW 36.70A.130(1) and (4), and is an amendment to the
City’s plan adopted pursuant to RCW 36.70A.130(2)(a). While this type of
amendment is subject to Board review for compliance of the amendment
with the GMA, this type of amendment is not required to ensure that the
local jurisdiction’s entire comprehensive plan and development regulations
comply with all the provisions of the GMA ... The Board lacks jurisdiction
over challenges to unchanged provisions of the comprehensive plan.
Wise v. City of Battleground, Case No. 07-2-0031, FDO, at 6 (June 18,
2008)

The question presented by the County’s motion is the scope of the
Board’s review of a comprehensive plan amendment which is not made
pursuant to a RCW 36.70A.130(1) and (4) update. The County argues that
a challenge to the sufficiency of the rural densities requirements for the
Rural Element is an update question and cannot be raised when the
amendment does not repeal or revise the entire Rural Element ... were
the Board to decide that there could be no challenge to the sufficiency of
the variety of rural densities unless the entire Rural Element were
repealed, it would mean that an otherwise compliant Rural Element could
be made non-compliant without review simply because the amendment
did not repeal and revise the entire Rural Element. The Board finds no
basis for such a limitation on board review in the GMA. Bayfield



Resources Co./Futurewise v. Thurston County, Case No. 07-2-0017c,
Order on Motion to Dismiss, at 4 (Jan 17, 2008).

[T]he purpose of the enactment does not foreclose a challenge to the
impact of the enactment on another requirement or goal of the GMA. At
the same time, the [Board’s] jurisdiction to review a comprehensive plan
amendment extends only to the changes adopted. Matters which were not
altered by the comprehensive plan amendment are not open to challenge
simply because there was a comprehensive plan amendment. The
changes themselves are what is at issue ... [W]hile the compliance of
those changes with the GMA includes any impacts of those changes on
the plan overall, the fact that the County has amended its Rural Element
does not necessarily put the entire Rural Element at issue. Bayfield
Resources Co./Futurewise v. Thurston County, Case No. 07-2-0017c,
Order on Motion to Dismiss, at 6 (Jan 17, 2008).

Based on the direction from the Court of Appeals that the Memorandum of
Understanding (MOU) constitutes a de facto comprehensive plan
amendment, this Board found that the MOU fails to comply with the public
participation requirements of the GMA. The County’s promise not to
implement or enforce the provisions of the MOU does not constitute a
repeal of the comprehensive plan amendment. The MOU remains in effect
and the County’s agreement not to enforce it does not alter its
effectiveness. Alexanderson/Dragonslayer, et al v. Clark County, Case
No. 04-2-0008, Order Finding Continuing Non-Compliance, at 4 (Feb 20,
2008).

To determine whether or not an action constitutes a comprehensive plan
amendment, the Board must determine if the agreement has the same
effect as a comprehensive plan amendment. City of Anacortes v. Skagit
County and Washington Department of Ecology, WWGMHB Case No. 07-
2-0003, Order Dismissing PFR (July 2, 2007)

For an agreement to “effectively” amend a comprehensive plan under the
Alexanderson standard, it is not enough that it be merely “inconsistent”
with the plan. It must clearly and directly supercede a plan provision so
that “what was previously forbidden is now allowed.” City of Anacortes v.
Skagit County and Washington Department of Ecology, WWGMHB Case
No. 07-2-0003, Order Dismissing PFR (July 2, 2007)

A de facto comprehensive plan amendment must do more than create an
inconsistency between the agreement and the plan. It must actually force
or prohibit action in direct contrast with a plan policy directive. City of
Anacortes v. Skagit County and Washington Department of Ecology,
WWGMHB Case No. 07-2-0003, Order Dismissing PFR (July 2, 2007)
The change in designation of the Karma Gardens site is a change in the
designation on the Skagit County Comprehensive Plan map and is
therefore a comprehensive plan amendment. The Board finds that the
County has erroneously used the administrative interpretation process to
make the designation change. Skagit County GrowthWatch v. Skagit
County 04-2-0004 (FDO, 8-24-04)



The memorandum of understanding between the Tribe and the County
(MOU) simply represents an agreement as to how the Tribe will work with
the County on a variety of issues if the land is placed in trust status. It
does not itself amend the comprehensive plan ... [although] it is true that a
change in status of the subject property would require the County to take
action to amend its comprehensive plan because it would remove some
land from the County’s jurisdiction. Alexanderson et al. v. Clark County
04-2-0008 (Order on Motion to Dismiss 7-23-04)

A PFR which challenges a CP amendment is not moot even if a
concomitant rezone is granted by the City and is unchallenged by
petitioners. Larson v. Sequim 01-2-0021 (MO 12-3-01)

A CP amendment which replaces low-density residential housing with
mixed use commercial on an 85-acre tract of land encourages urban type
development in an area characterized by “very low-density residential
development.” The city’s decision to infill needed mixed use commercial
rather than requesting expansion of the UGA is in harmony with the anti-
sprawl goals of the CP and the Act. Downey v. Ferndale 01-2-0011 (FDO,
8-17-01)

RCW 36.70A.470 prohibits the use of the “permitting process” for land use
planning decisions. The stature requires the maintenance of an annual
docketing list of proposed amendments to the CP or DRs. Downey V.
Ferndale 01-2-0011 (FDO, 8-17-01)

A DR which demonstrates the clear intent of a county to continue the 1997
CP amendment process for technical errors or misapplication of CP
criteria to a limited number of individual homeowners, complies with the
Act. FOSC v. Skagit County 01-2-0002 (FDO, 6-13-01)

The use of RCW 36.70A.390 to adopt actions without a public hearing
apply only to DRs and do not apply to CPs. Amendment of a CP through
the use of this section does not comply with the Act. Mudd v. San Juan
County 01-2-0006¢ (FDO, 5-30-01)

The legislative scheme of the Act with regard to .040 and .130 requires
that DR amendments go through the same annual review process as CP
amendments. An “automatic” amendment to DRs upon approval of a
specific permit application does not comply with the Act. Panesko v.
Lewis County 00-2-0031c (FDO, 3-5-01)

An ordinance which merely schedules the CP amendment processes does
not comply with the requirements of RCW 36.70A.130. Panesko v. Lewis
County 00-2-0031c (FDO, 3-5-01)

RCW 36.70A.040(3)(d) in conjunction with RCW 36.70A.130 establishes a
requirement that implementing DRs must be amended as a result of
amendments to the CP. Birchwood v. Whatcom County 98-2-0025 (MO 3-
18-99)

A full CP amendment process is required by the GMA for any designation
changes. Abenroth v. Skagit County 97-2-0060 (FDO, 1-23-98)

Once the CP and implementing DRs are adopted they direct where growth
will be allowed, giving a level of predictability and consistency to property



owners, rather than their being left to the whim of changing elected
officials and staff. Abenroth v. Skagit County 97-2-0060 (FDO, 1-23-98)
RCW 36.70A.130(2)(a) provides that proposed amendments to the CP
may not be considered more frequently than once every year except in
limited circumstances. Achen v. Clark County 95-2-0067 (Compliance
Order, 12-17-97)

The repeal of a CP prior to its effective date does not constitute an
amendment and thus does not violate RCW 36.70A.130. Ellis v. San Juan
County 97-2-0006 (FDO, 6-19-97)

The purpose of RCW 36.70A.130 directing that all amendments be
adopted on an annual basis is to place such proposed amendments
before local government at one specific time so the cumulative affect of
the proposals can be ascertained. Ellis v. San Juan County 97-2-0006
(FDO, 6-19-97)

Where an initial CP action was taken and not challenged within the 60-day
time limit provided in the GMA, a GMHB does not have jurisdiction to
review the alleged failure to adopt an amendment because of an alleged
deficiency of the original action. Quail v. Vancouver 97-2-0005 (MO 5-6-
97)

The GMA does not allow a party to use an amendment to the CP as a
vehicle to challenge other portions of the plan not affected by the
amendment. Hudson v. Clallam County 96-2-0031(MO 3-21-97)

No CP will be the best it can be on its original adoption. Improvements
and clarifications will always need to be made throughout the amendment
process over the life of a 20-year plan. MCCDC v. Shelton 96-2-0014
(FDO, 11-14-96)

DR Amendment

To be a de facto development regulation, the agreement must have the
same effect as an official control and not merely constitute an agreement
to adopt regulations in the future. City of Anacortes v. Skagit County and
Washington Department of Ecology, WWGMHB Case No. 07-2-0003,
Order Dismissing PFR (July 2, 2007)

Where a threshold determination was required for an amendment to a DR
and none took place, the ordinance was void. The entire process must
begin again at the point where the initial SEPA review was required.
North Cascades v. Whatcom County 94-2-0001 (FDO, 6-30-94)

An amendment to a CAO that occurs prior to the adoption of a CP and
implementing DRs requires full compliance with all aspects of the GMA.
North Cascades v. Whatcom County 94-2-0001 (FDO, 6-30-94)

Under the Whatcom County Code a referendum challenging a previously
adopted CAO is considered an amendment to that regulation. North
Cascades v. Whatcom County 94-2-0001 (FDO, 6-30-94)

RCW 36.70A.470 prohibits the use of the “permitting process” for land use
planning decisions. The statute requires the maintenance of an annual



docketing list of proposed amendments to the CP or DRs. Downey v.
Ferndale 01-2-0011 (FDO, 8-17-01)

The legislative scheme of the Act with regard to .040 and .130 requires
that DR amendments go through the same annual review process as CP
amendments. An “automatic’ amendment to DRs upon approval of a
specific permit application does not comply with the Act. Panesko v.
Lewis County 00-2-0031c (FDO, 3-5-01)

Where a county adopts a position for many years that interlocal
agreements adequately substituted for DRs to accomplish the purpose of
transformance of governance, it cannot now complain that it does not
have the ability to amend those interlocal agreements in order to achieve
compliance. FOSC v. Skagit County 00-2-0050c (RO 3-5-01)

It is part of the responsibility of a GMHB to look carefully at any DR or
amendment for clarity. FOSC v. Skagit County 96-2-0025 (Compliance
Order, 9-16-98)

A change to a DR must be consistent with and implement the CP. RCW
36.70A.130(1). CMV v. Mount Vernon 98-2-0006 (FDO, 7-23-98)

RCW 36.70A.130 requires that any amendments to DRs shall be
consistent with and implement the CP. Achen v. Clark County 95-2-0067
(Compliance Order, 12-17-97)

PFR

WAC 242-02-260 allows amendment of a PFR, but such shall not be
freely granted. A showing of hardship by a nonmoving party is sufficient
grounds for denial. TRG v. Oak Harbor 96-2-0002 (MO 5-9-96)

AMicus CURIAE

Where no objection to amicus curiae status is received, participation will
be granted but will be limited to submission of a written brief. OEC v.
Jefferson County 94-2-0017 (MO 11-30-94)

Where there is no objection to the granting of amicus curiae status and the
motion demonstrates that amicus status should be granted, participation
will be limited to a written brief. Berschauer v. Tumwater 94-2-0002 (MO
3-16-94)

Where intervention is not approved, the granting of amicus curiae status
involving written briefs only is appropriate. Abenroth v. Skagit County 97-
2-0060 (MO 10-16-97)

Where the requirements for intervention are not met, a GMHB may
authorize amicus curiae under the provisions of WAC 242-02-280.
C.U.S.T.E.R v. Whatcom County 96-2-0008 (MO 5-22-96)



ANNEXATION

Panesko, et al v. Lewis County, Case No. 08-2-0007c, Compliance Order
at 8-9 (July 24, 2009)(Annexation of land to city during compliance
proceedings removes the land from the County’s jurisdiction, mooting the
issue before the Board).

A CP and DRs must reflect a clear statement that new growth will be
encouraged within UGAs. Adding new commercial industrial areas in the
rural portion of the county and amendment of a CP to add additional
annexation requirements for lands within municipal UGAs does not comply
with the Act. Within municipal UGAs annexations must be appropriately
planned and must occur. Anacortes v. Skagit County 00-2-0049c (FDO,
2-6-01)

Efficient phasing of urban infrastructure is the key component to
transformance of governance. Annexation should occur before urban
infrastructure is extended. Interlocal agreements that do not ensure that
annexation will be facilitated to enable the required efficient timing and
phasing of urban infrastructure extension and urban development within
municipal UGAs not comply with the Act. FOSC v. Skagit County 00-2-
0050c (FDO, 2-6-01)

APPEAL TO COURT

The Board finds that the Rules on Appeal (RAP) apply when the
Administrative Procedures Act (APA) is silent regarding procedures that
apply during appeals of growth hearings board decisions. This means that
the Superior Court decision is not effective until the appeal to the Court of
Appeals is resolved. Evergreen lIslands, Futurewise, and Skagit County
Audubon v. Skagit County, WWGMHB Case No. 5-2-0016, Compliance
Order (April 9, 2007).

Where previous FDOs have been affirmed in Superior Court and an
appeal has been filed in those cases, the newest compliance order and
FDO, which involved many of the same arguments, satisfy the criteria of
RCW 34.05.518(3) and a certificate of appealability is issued. Panesko v.
Lewis County 00-2-0031 (MO 6-28-01)

A GMHB retains jurisdiction over noncompliant actions regardless of and
independent of any appeals that are filed, absent an order from the court
of jurisdiction. FOSC v. Skagit County 96-2-0025 (MO 3-8-01)

Filing a motion for reconsideration of a FDO is not necessary to obtain
judicial review. RCW 34.05.470(5). Wells v. Whatcom County 97-2-0030
(RO 7-2-98)

Once an appeal to court has been made, a GMHB loses jurisdiction over
the issues relating to the court appeal for reconsideration purposes. Wells
v. Whatcom County 97-2-0030 (RO 7-2-98)



A decision regarding motions for reconsideration becomes the FDO for
purposes of court appeal. Wells v. Whatcom County 97-2-0030 (RO 2-17-
98)

A GMHB does not participate in a court appeal except for jurisdictional
and procedural issues. Achen v. Clark County 95-2-0067 (Compliance
Order, 2-5-98)

Where no appeal to court was taken from a FDO of noncompliance, a
GMHB will not reverse that decision through a request for reconsideration
of a compliance order entered some 13 months later. Achen v. Clark
County 95-2-0067 (RO 11-20-96)

ARCHEOLOGY

RCW 36.70A.020(13) directs that local governments (1) identify and (2)
encourage preservation of archeologically significant lands, sites and
structures. CCNRC v. Clark County 96-2-0017 (FDO, 12-6-96)

In order to comply with the GMA, a local government must adopt an
identification process for known and potential archeological sites. CCNRC
v. Clark County 96-2-0017 (FDO, 12-6-96)

AVERAGE NET DENSITY

In determining a rural density, statistical averaging of existing and
projected average lot sizes has value primarily as a starting point for the
analysis. Five-acre lots are often a guideline to showing a rural density,
but are not a bright line determination. Durland v. San Juan County 00-2-
0062c (FDO, 5-7-01)

Because of regionality within the counties and cities of the WWGMHB
jurisdiction, it is impossible to establish a standard average density per
acre or other mathematical baseline to determine compliance with the
GMA in the sizing or location of IUGAs. The establishment of a proper
IUGA is not simply an accounting exercise. Cities and counties are
afforded discretion under the GMA to make choices about accommodating
growth. C.U.S.T.E.R v. Whatcom County 96-2-0008 (FDO, 9-12-96)

BEST AVAILABLE SCIENCE (BAS)

[When establishing buffers for streams, Petitioner, in citing to Swinomish
and Ferry County asserted that the Record needs to contain evidence
demonstrating that the County —undertook the required reasoned process
of balancing the various planning goals against BAS. The Board
disagreed and stated:] ... the Board does not read these two cases as
requiring a balancing between the GMA's mandate to protect critical areas
and the non-prioritized goals jurisdictions are to use as a guide when
developing comprehensive plans and development regulations. Rather,



both Swinomish and Ferry County set forth the principle that if a
jurisdiction seeks to deviate from BAS it must provide a reasoned
justification for such a deviation. In addition, the Court of Appeals in
WEAN v. Island County stated that it is when a jurisdiction elects to adopt
a critical area requirement that is outside the range that BAS would
support, the jurisdiction must provided findings explaining the reasons for
its departure from BAS and identifying the other goals of GMA which it is
implementing by making such a choice. Here, Jefferson County‘s choice
of buffer width did not deviate from BAS; rather the County selected a
width within the range of BAS and as such, although the balancing of
GMA goals is always required in the context of GMA planning, the
justification sought by OSF is not needed for a decision supported by
BAS. OSF/CPCA v. Jefferson County, Case No. 08-2-0029c, FDO, at 19-
20 (Nov. 19, 2008).

[In response to a finding of non-compliance by the Board, the County
reinstated  previous provisions related to dike  monitoring.
Petitioners/Intervenors asserted that those provisions were not based on
BAS and the program did not adequately protect critical areas. The Board
held:]. Petitioners have failed to present any argument why the Skillings-
Connolly report is no longer relevant BAS and have failed to present
evidence of new BAS. Nor have they shown why the dike monitoring
program, previously held to be compliant, is at odds with new BAS.
Therefore, the Board concludes that neither the Petitioners nor the
Intervenor have demonstrated that the County’s actions in reinstating its
dike monitoring program are clearly erroneous based on a failure to
consider BAS or other unspecified “additional information”. Furthermore,
to the extent that the Petitioners or Intervenor are suggesting that the dike
monitoring program is insufficient because it is not being properly
implemented, the parties are reminded that the Board’s role is to
determine if the County’s Comprehensive Plan and development
regulations are in compliance with the GMA. The Board does not have any
role in ensuring that the County fully implements its regulations.
ARD/Diehl v. Mason County, Case No. 07-2-0010, Order on Compliance,
at 9-10 (Oct. 20, 2008).

ICC 17.03.040 [a provision of the County’s zoning code] was not amended
by the challenged enactment and, since its adoption in 1998, RCW
36.70A.172(1), has not been subject to an amendment which would
require Island County to update its zoning code. Thus, although on initial
review it would appear WEAN’s challenge to the definition set forth in ICC
17.03.040 is untimely, WEAN is not challenging ICC 17.03.040 in isolation
but the incorporation of this provision into the critical areas ordinance
(CAO) which is required to include BAS. The use of BAS would
necessarily correlate to the most current science. WEAN/CARE v. Island
County, Case No. 08-2-0026¢, FDO at 16 (Nov. 17, 2008).

[As to the GMA’s requirement for the use of BAS, the Board noted:] ... the
adjective “available” generally meaning to be present or ready for



immediate use. Therefore, the word “available” would be pointless if
construed to mean science that is expected to be available at some future
date, especially given the GMA’s requirement to include BAS - as how can
the County include that which does not exist? WEAN/CARE v. Island
County, Case No. 08-2-0026c¢, Order on Reconsideration at 4 (Dec. 22,
2008).

The Board recognizes that a graduate-level research study, such as the
Pantier Thesis, may satisfy WAC 365-195-906’s criteria for a valid
scientific process. However, parties should not take for granted that any
document will be automatically considered BAS under the GMA just
because it is scientific in nature. Petitioners asserting that a jurisdiction
has failed to utilize BAS and are countering the jurisdiction’s actions with a
competing document must ensure that the document conforms to the
WAC criteria for BAS so that it will be properly considered by the Board.
WEAN/CARE v. Island County, Order on Reconsideration at 10 (Dec. 22,
2008).

WEAN wants the Board to ignore all other numbers in favor of the
numbers presented in the Pantier Thesis. In other words, WEAN requests
that the Board grant the Pantier Thesis the status of BEST available
science and argues that Island County was required to use the results of
that research when developing its definitional criteria for MF wetlands.
RCW 36.70A.172 requires Island County to include and consider BAS
when developing critical area regulations. In doing so, the County is
permitted to not adopt WEAN'’s scientific recommendations and resources
in favor of other valid scientific information. In fact, this is the discretion the
Legislature has granted the County and to which the Board is directed to
defer. It is not for the Board to decide what is the BEST science or to
displace the County’s judgment about which science to rely upon with its
own. WEAN/CARE v. Island County, Order on Reconsideration at 12-13
(Dec. 22, 2008)

For further discussion as to qualifications for BAS See WEAN /CARE v.
Island County, Case No. 08-2-0026¢, FDO at 49-54 (Nov 17, 2008).
Criteria for determining which information is BAS are described in the
Procedural Criteria for Adopting Comprehensive Plans and Development
Regulations, Chapter 365-195 WAC. In WAC 365-195-905(5), there are
listed six elements that a local jurisdiction should consider to determine
whether the scientific information that has been produced was obtained
through a valid scientific process such that it is the best available science.
The “characteristics of a valid scientific process” are: peer review,
methods, logical conclusions and reasonable inferences, quantitative
analysis, context, and references. ADR/Diehl v. Mason County, Case No.
07-2-0010, FDO, at 7 (Jan. 16, 2008).

[In considering “references” as provided in WAC 365-195-905(5)(a)(6),
specifically “other pertinent existing information,” the Board held]: [I]t is for
the County to determine to what extent the Skillings-Connolly reports may
be relevant, and to disclose the basis for either relying upon or departing



from studies that have been accepted as BAS. Until that is done, the CMZ
Study cannot be accepted as BAS. To the extent that the amendments to
[the ordinance] rely upon a study that cannot yet be accepted as BAS,
they fail to comply with RCW 36.70A.172(1). ADR/Diehl v. Mason County,
Case No. 07-2-0010, FDO, at 8 (Jan. 16, 2008).

[In considering “peer review’ as provided in WAC 365-195-906(5)(a)(1),
the Board, relying on Concerned Friends of Ferry County v. Ferry County,
155 Wn2d 824 (2005) held]: [T]he CTED guidelines provide guidance for
the scientific methodology of the evidence. We need not decide whether
peer review is mandated in every case. The failure of the CMZ Study to
consider the Skillings Connolly reports or the relevant information
regarding future flows from the Cushman dam demonstrates that peer
review is necessary in this case. ADR/Diehl v. Mason County, Case No.
07-2-0010, FDO, at 11-12 (Jan. 16, 2008).

[If a jurisdiction adopts a program as part of its critical areas protections,
then the program] [M]ust comply with the provision of the GMA that
dictates that “In designating and protecting critical areas under this
chapter, counties and cities shall include the best available science in
developing policies and development regulations to protect the functions
and values of critical areas.” The County cannot make such a change to
its critical areas’ protections unless BAS is included in the record ... Here,
the record does not include BAS, a reasoned analysis of BAS by the
decision makers, or an identification of the risks of departing from BAS
and measures to minimize these risks. Therefore, the County’s decision to
abandon its dike monitoring program does not comply with RCW
36.70A.172. ADR/Diehl v. Mason County, Case No. 07-2-0010, FDO, at
14-16 (Jan. 16, 2008).

The issue of allowing new residential construction in frequently flooded
areas is a question of protection of critical areas. Pursuant to WAC 365-
195-825(2)(b), “protection” of critical areas also means “to safeguard the
public from hazards to health and safety.” Whether to allow new
residential construction in a frequently flooded area is a matter of hazards
to public health and safety. Therefore, the adoption of regulations allowing
such residential construction must include BAS. ADR/Diehl v. Mason
County, Case No. 07-2-0010, FDO, at 19 (Jan. 16, 2008).

WAC 365-195-900 allows counties and cities to use information that local,
state, or federal natural resource agencies have determined represented
the best available science consistent with criteria set out in WAC 365-195-
900 through 365-195-925. Those provisions require that scientific
information be produced through a valid scientific process subject to peer
review and setting out methods, logical conclusions, quantitative analysis,
context, and references. ARD/Diehl v. Mason County, Case No. 07-2-
0006, FDO at 31 (Aug. 20, 2007)

The requirement to include BAS in development critical areas regulations
means that such BAS must be in the County’s record ... The requirement
to included BAS does not shift the burden of proof in a case before the



growth management hearings boards; the burden is not on the County to
prove it used BAS. The County must show its work in its record but it is
the Petitioner's burden to show that the science in the record is
inadequate — to show where and how the best available science is
missing, by analyzing what is the record and presenting the science
Petitioner alleges has not been included. ARD/Diehl v. Mason County,
Case No. 07-2-0006, FDO at 34 (Aug. 20, 2007)

Based on the County’s reasoned review of the factors in WAC 365-195-
905(5) for determining if the NRCS BMPs constitute best available
science; and the assessment of the state agencies with expertise in this
area — Ecology, Fish and Wildlife, and CTED — we find that the NRCS
BMPs constitute best available science for the regulation of ongoing
noncommercial agricultural practices in Island County, so long as they are
accompanied by monitoring and an adaptive management program.
WEAN v. Island County, WWGMHB Case No. 98-2-0023c (2006 Order
Finding Compliance of Critical Areas Protections in Rural Lands,
September 1, 2006); WEAN v. Island County, WWGMHB Case No. 06-2-
0012¢ (FDO, September 14, 2006).

[T]he Board must still find that the wetland buffers and exemptions do not
comport with best available science (BAS). They do not comport with the
only BAS included in the record, provided by the Petitioners and the
Washington State Department of Ecology (Ecology). The City has neither
provided a reasoned discussion of why it has departed from the BAS
offered by an agency with expertise nor provided an alternative source of
BAS. Evergreen Islands, Futurewise and Skagit County Audubon Society
v. City of Anacortes, WWGMHB Case No. 05-2-0016 (FDO, 12/27/05)
RCW 36.70A.172(1) requires that BAS must be substantively included in
the formulation of development regulations. We do not read RCW
36.70A.172(1) to require another BAS investigation for issuing permits.
Evergreen Islands, Futurewise and Skagit County Audubon Society v. City
of Anacortes, WWGMHB Case No. 05-2-0016 (FDO, 12/25/07)

While we find that RCW 36.70A.172(1) does not require a new BAS
investigation at the time of permitting, we find, as we have in previous
cases, that discretion in issuing permit decisions should be guided by
specific criteria. The City’s requirements for an extensive critical areas
report by a qualified biologist, coupled with the requirement that habitat
alterations or mitigations must protect the quantitative and qualitative
functions and values of habitat conservation areas when permits are
issued, make these regulations compliant. Evergreen Islands, Futurewise
and Skagit County Audubon Society v. City of Anacortes, WWGMHB
Case No. 05-2-0016 (FDO, 12/27/05)

Petitioners’ argument that RCW 36.70A.172 must apply to all development
regulations that may impact critical areas since other regulations could
nullify the protections of the critical areas ordinance has no foundation in
the GMA. First and foremost, the Board cannot impose a requirement that
the GMA does not create. On its face, RCW 36.70A.172 only applies to



the designation and protection of critical areas. “In designating and
protecting critical areas under this chapter...” Therefore, inclusion of best
available science and special consideration of anadromous fisheries is
only required in the adoption of critical areas designations and protections.
While a best available science analysis of the impact of zoning regulations
on critical areas might be useful, the GMA does not require it. Overton et
al. v. Mason County, WWGMHB Case No. 05-2-0009c (FDO, 11/14/05)

If newly adopted regulations impact the effectiveness of the critical areas
regulations, then the challenge to those new regulations would be that
they violate the requirement to protect critical areas. However, this does
not mean that they violate the requirement to include best available
science in those protections. A challenge to development regulations that
change the protectiveness of critical areas regulations would rest on RCW
36.70A.060 rather than on the failure to include best available science
pursuant to RCW 36.70A.172. Overton et al. v. Mason County, WWGMHB
Case No. 05-2-0009c (FDO, 11/14/05)

In the adoption of Ordinance No. 2623, the City provided in the record
neither scientific evidence, analysis by local decision makers of scientific
evidence, nor other factors involved in a reasoned process, including local
circumstances. RCW 36.70A.172 requires BAS to be applied both to the
designation process and to the protection measures, 1000 Friends of
Washington, Evergreen Islands, and Skagit County v. City of Anacortes,
03-2-0017 (FDO, 2-10-04)

In adopting Ordinance No. 2623, the City has not included BAS or a
discussion of local circumstances in developing protection measures for
FWHCAs in accordance with RCW 36.70A.172(1). For these reasons, we
find that the protection measures for FWHCAs provided in Ordinance No.
2623 do not comply with the GMA, including RCW 36.70A.060(2), RCW
36.70A.040, and RCW 36.70A.172. 1000 Friends of Washington,
Evergreen Islands, and Skagit County v. City of Anacortes, 03-2-0017,
(FDO, 2-10-04)

The record for the adoption of Ordinance No. 2623 does not show that the
City included best available science (“BAS”) in the adoption of protection
measures for FWHCAs ... required by RCW 36.70A.172(1) of the GMA.
1000 Friends of Washington, Evergreen lIslands, and Skagit Audubon
Society v. City of Anacortes 03-2-0017 (FDO, 2-10-04)

While the Legislature could have imposed a more precise standard, the
requirement to base the protection standard on BAS recognizes that
science will change over time and the standards and protection measures
will need to be revised. Standards and protection measures that are
informed by BAS also provide cities and counties more flexibility to craft
regulations that reflect local conditions. Nevertheless, this flexibility
imposes on the County the complex responsibility of both setting a
protection standard consistent with BAS, when the sources are sometimes
conflicting, and harmonizing the goals and requirements of the GMA, while
taking into consideration local conditions. Swinomish Indian Tribal



Community et al. v. Skagit County; 02-2-0012c (Compliance Order, 12-8-
03)

When a less-than-precautionary approach is chosen for protection, that
approach requires an effective monitoring and adaptive management
program that relies on scientific methods to evaluate how well regulatory
and nonregulatory actions adopted by the County achieve their objectives.
Swinomish Indian Tribal Community et al. v. Skagit County; 2-2-0012c
(Compliance Order, 12-8-03)

A county which has considered the best available science and adopted
less stringent protection standards that balance the need for protection of
potable water supplies against the chilling effect of regulation against
development has complied with the GMA only if the county also adopts a
monitoring strategy that includes stricter development regulations that will
be implemented at once if the less stringent protection standards prove to
be inadequate to protect against seawater intrusion. Olympic
Environmental Council, et al. v. Jefferson County, 01-2-0015 (Compliance
Order, 12-4-02)

The use of a 35-foot buffer in Type 1 waters under SMP designations
“suburban” and “urban” areas continues to substantially interfere with the
goals of the Act. PPF v. Clallam County 00-2-0008 (Compliance Order,
10-26-01)

Buffer width requirements for Type 1 waters involving minor new
development establishing a 150 foot width in “natural” areas, a 75 foot
width in “conservancy” areas and a 50 foot width in “rural” areas removes
substantial interference. PPF v. Clallam County 00-2-0008 (Compliance
Order, 10-26-01)

BAS in this record demonstrated that stream ecosystem impairment
begins when the percentage of total impervious area reaches
approximately 10 percent. A definition of minor new development which
restricted the total footprint to 4,000 square feet and a total clearing area
to 20,000 square feet removed substantial interference as to minor new
development in Type 2, 3, and 4 waters. However, the county’s failure to
reduce footprint and clearing areas for rural lots smaller than 5 acres still
fail to comply with the Act. PPF v. Clallam County 00-2-0008 (Compliance
Order, 10-26-01)

The record does not contain BAS to support an exemption of buffer
protection for Type 5 streams of less than 500 feet. However, the county
has carried its burden of showing the exemption no longer substantially
interferes with the goals of the Act, and petitioners have carried their
burden in showing the exemption does not comply with Act. PPF v.
Clallam County 00-2-0008 (Compliance Order, 10-26-01)

Under the record and BAS in this case the county complied with the Act by
removing an inconsistency in definitional criteria for Type 1-5 waters. The
county’s choice not to adopt the new DNR definition of Type 3 waters
found in WAC 242-16-030 was not an amendment to its CAO and was not



clearly erroneous. PPF v. Clallam County 00-2-0008 (Compliance Order,
10-26-01)

Under BAS established in this record a 25-foot buffer for Type 4 and 5
waters is “functionally ineffective.” A buffer averaging provision allowing a
fifty percent reduction to a 25-foot buffer for minor new development does
not comply with the Act and substantially interferes with Goal 10 of the
Act. PPF v. Clallam County 00-2-0008 (Compliance Order, 10-26-01)
Under the record in this case, the County included a wide range of science
and appropriately included BAS in its decision. Mitchell v. Skagit County
01-2-0004c (FDO, 8-6-01)

Reduction of distance from a GHA location that required geological reports
and assessments, was not in conformance with BAS and did not comply
with the Act. Diehl v. Mason County 95-2-0073 (Compliance Order, 7-13-
01)

A county complies with the GMA in designating 5,200 acres of habitats of
local importance and protecting those areas through HMPs which
incorporate BAS. WEAN v. Island County 00-2-0054 (FDO, 5-21-01)

The designations of priority species and species of local importance that
include areas associated with or inhabited by threatened, endangered,
and/or sensitive species as well as state candidate and monitor species,
under the record in this case complies with the Act. Diehl v. Mason
County 95-2-0073 (Compliance Order, 3-14-01)

FWHCAs buffers are below the ranges required by BAS under the record
in this case. Diehl v. Mason County 95-2-0073 (Compliance Order, 3-14-
01)

Increased protections adopted for Type 4 and 5 waters that feed into
salmon bearing streams are found to comply under the record in this case.
FOSC v. Skagit County 96-2-0025 (Compliance Order, 2-9-01)

The adequacy of a riparian buffer proposal is ultimately measured not by
the characteristics of the buffer, but by the effect of that buffer on the fish
habitat. FOSC v. Skagit County 96-2-0025 (Compliance Order, 2-9-01)
Where a previous order determined that the general buffer requirements
were compliant and reflected BAS, and the question was whether the
county appropriately balanced the goals and requirements of CA and RL
areas, this record revealed the county had done an exhaustive job in
evaluating BAS and determining local applicability to existing ongoing
agricultural RL lands. FOSC v.Skagit County 96-2-0025 (Compliance
Order, 2-9-01)

The WDFW PHS does not constitute the only BAS for stream buffer
widths. PPF v. Clallam County 00-2-0008 (FDO, 12-19-00)

‘Available’ means not only that the evidence must be contained in the
record, but also that the science must be practically and economically
feasible. ‘Best’ means that within the evidence contained in the record a
local government must make choices based upon the scientific information
presented to it. The wider the dispute of scientific evidence, the broader
the range of discretion allowed to local governments. Ultimately, a local



government must take into account the practical and economic application
of the science to determine if it is the ‘best available’. PPF v. Clallam
County 00-2-0008 (FDO, 12-19-00)

BAS was not satisfied where the record contained no scientific support of
reduced buffers for activities defined as minor new development. PPF v.
Clallam County 00-2-0008 (FDO, 12-19-00)

Substantial interference with the goals of the Act is removed where buffer
sizes are increased and HMPs are required prior to development in HCAs.
Diehl v. Mason County 95-2-0073 (Compliance Order, 12-1-00)

Under the BAS contained in this record a category B wetland buffer that
was increased to 50 feet complied with the Act. ICCGMC v. Island County
98-2-0023 (Compliance Order, 11-17-00)

Where the record contains the only BAS that was available on a particular
question, petitioner failed to sustain his burden of proving nhoncompliance
by merely claiming the science was outdated. Carlson v. San Juan
County 00-2-0016 (FDO, 9-15-00)

The GMA requires a local government to adopt DRs that protect
designated CAs. In discharging its duty to protect CAs a local government
must include BAS and give special consideration to conservation or
protection measures necessary to preserve or enhance anadromous fish.
FOSC v. Skagit County 96-2-0025¢c (Compliance Order, 8-9-00) & FOSC
v. Skagit County 00-2-0033c (FDO, 8-9-00)

In deciding whether BAS has been accomplished a GMHB will review the
scientific evidence contained in the record, determine whether the analysis
by the local decision-maker of the scientific evidence and other factors
involved a reason process and whether the decision by the local
government was within the parameters of the GMA under RCW
36.70A.172(1). FOSC v. Skagit County 96-2-0025¢ (Compliance Order,
8-9-00) & FOSC v. Skagit County 00-2-0033c (FDO, 8-9-00)

The provisions of BAS directing both preservation and enhancement of
anadromous fish limits the discretion available to local governments and
requires a more heavily weighted towards science decision. FOSC v.
Skagit County 96-2-0025¢ (Compliance Order, 8-9-00) & FOSC v. Skagit
County 00-2-0033c (FDO, 8-9-00)

Under HEAL v. GMHB, 96 Wn. App. 522 (1999) a local government has
the authority and obligation to take scientific evidence and balance it
among the goals and requirements of the GMA. However, the case
inaccurately refers to the burden on petitioners to prove a local
government acted “arbitrarily or capriciously.” The case also apparently
holds that scientific evidence must play a major role in the context of
critical areas. FOSC v. Skagit County 96-2-0025¢ (Compliance Order, 8-
9-00) & FOSC v. Skagit County 00-2-0033c (FDO, 8-9-00)

In determining what is “science” under BAS a process that consists of four
stages of (1) making observations, (2) forming hypothesis, (3) making
predictions and (4) testing those predictions is fundamental to the
establishment of an appropriate “science.” A maijor principle of scientific



inquiry is replication. The principle of replication is most generally used in
the scientific community as “peer review”. FOSC v. Skagit County 96-2-
0025c¢ (Compliance Order, 8-9-00) & FOSC v. Skagit County 00-2-0033c
(FDO, 8-9-00)

A 25-foot riparian buffer zone even if it is a managed, compact buffer zone
for ongoing agricultural activities in a designated ALR was below the
range of BAS as shown by the record. It did not fall within the range of
peer tested BAS in the record. FOSC v. Skagit County 96-2-0025c
(Compliance Order, 8-9-00) & FOSC v. Skagit County 00-2-0033c (FDO,
8-9-00)

A CAO that exempts Type 4 and 5 non salmon-bearing waters and does
not provide for any buffering of those types of streams is not within the
range of BAS and does not comply with the Act. FOSC v. Skagit County
96-2-0025c (Compliance Order, 8-9-00) & FOSC v. Skagit County 00-2-
0033c (FDO, 8-9-00)

A CAO that exempts any stream buffer with armoring from CA protection
is not BAS and does not comply with the GMA. FOSC v. Skagit County
96-2-0025c (Compliance Order, 8-9-00) & FOSC v. Skagit County 00-2-
0033c (FDO, 8-9-00)

In deciding whether BAS has been accomplished a GMHB will review the
scientific evidence contained in the record, determine whether the analysis
by the local decision-maker of the scientific evidence and other factors
involved a reason process and whether the decision by the local
government was within the parameters of the GMA under RCW
36.70A.172(1). FOSC v. Skagit County 96-2-0025c¢ (Compliance Order,
8-9-00) & FOSC v. Skagit County 00-2-0033c (FDO, 8-9-00)

A local government that ignores BAS recommendations from agencies
with expertise, applies BAS for healthy streams to degraded ones and
precludes the timely submission of agency BAS recommendations does
not comply with the Act. Diehl v. Mason County 95-2-0073 (Compliance
Order, 3-22-00)

The “special consideration” language relating to anadromous fish under
RCW 36.70A.172(1) requires a result more heavily weighted towards
science than might otherwise be required under the BAS provisions of the
Act. Diehl v. Mason County 95-2-0073 (Compliance Order, 3-22-00)

A local government may not ignore BAS in favor of the science it prefers
simply because the latter supports the decision the local government
wants to make. See HEAL v. GMHB 96 Wn. App. 522 (1999). Diehl v.
Mason County 95-2-0073 (Compliance Order, 3-22-00)

A local government failed to include BAS in its efforts to protect shellfish
areas by relying on a pre-GMA SMP that clearly had inadequate buffers
and thus did not comply with the Act. Diehl v. Mason County 95-2-0073
(Compliance Order, 3-22-00)

The failure to include BAS to protect priority species and FWHCAs
because of inadequate buffering as well as the failure to protect shellfish
areas along with the failure to adopt compliant designations and DRs



which were due 9-1-92, substantially interfered with Goals 9 and 10 of the
Act. Diehl v. Mason County 95-2-0073 (Compliance Order, 3-22-00)

A provision that allows reduction of shoreline buffer areas through buffer
averaging of existing residential setbacks, even with a requirement for a
HMP, does not include BAS and does not comply with the Act. ICCGMC
v. Island County 98-2-0023 (Compliance Order, 3-6-00)

A local government may not choose its own and/or outdated science and
disregard BAS in order to support the choice it wants to make. See HEAL
v. GMHB 96 Wn. App 522 (1999). ICCGMC v. Island County 98-2-0023
(Compliance Order, 3-6-00)

BAS includes both a procedural and a substantive element. Willapa v.
Pacific County 99-2-0019 (FDO, 10-28-99)

If the local government fails to comply with the GMA because it does not
adopt appropriate and specific standards and/or criteria to protect CAs,
the question of BAS is not reached. Willapa v. Pacific County 99-2-0019
(FDO, 10-28-99)

Where certain aquifer recharge areas were not “critical” because they
were not vulnerable to contamination, their lack of designation was within
BAS as shown by the record. ARD v. Shelton 98-2-0005 (Compliance
Order, 6-17-99)

The discretion of a local government in designating and protecting CAs is
limited by the requirements to: (1) ensure compliance with the GMA, (2)
protect CAs, (3) ensure no net loss of CA functions, and (4) include BAS.
ICCGMC v. Island County 98-2-0023 (FDO, 6-2-99)

The record contained no evidence that anadramous fish were given any
consideration in the development of the FFA DRs. Diehl v. Mason County
95-2-0073 (Compliance Order, 5-4-99)

Under the record in this case, inclusion of BAS meant that the FFA DRs
must contemplate the likelihood of river avulsion. A moratorium
prohibiting most development in the affected areas is only a temporary
measure. Permanent regulatory measures are necessary to fulfill the
GMA requirement to protect FFAs. Diehl v. Mason County 95-2-0073
(Compliance Order, 5-4-99)

BAS requires that a local government also give special consideration to
conservation and protection measures necessary to preserve or enhance
anadramous fish. Diehl v. Mason County 95-2-0073 (Compliance Order,
5-4-99)

A local government cannot rely on a plan not yet developed to claim
compliance with the GMA requirement to give special protection to
anadromous fish. FOSC v. Skagit County 96-2-0025 (Compliance Order,
9-16-98)

The broader the scientific evidentiary dispute, the greater discretion a local
government has in choosing its course of action. Storedahl v. Clark
County 96-2-0016 (Compliance Order, 12-17-97)

Where a range of recommendations from sources with expertise was
considered and wetland buffers were established at the minimum end of



the scientifically accepted scale but were within the BAS range, GMA
compliance was achieved. Diehl v. Mason County 95-2-0073
(Compliance Order, 9-18-97)

A standard 50-foot buffer for type IV and V waters, while at the low end of
the range of scientific recommendations, achieved compliance because
the buffers were within the range of BAS shown in this record. FOSC v.
Skagit County 96-2-0025 (FDO, 1-3-97)

Where BAS in the record showed that the County excluded designation
and protection of important habitat areas without any detailed reasoned
analysis, except a claim of insufficient time, the action did not comply with
the GMA. FOSC v. Skagit County 96-2-0025 (FDO, 1-3-97)

The requirements of RCW 36.70A.172(1) require a local government to
use BAS when designating and protecting CAs to protect their functions
and values. CCNRC v. Clark County 96-2-0017 (FDO, 12-6-96)

A local government is required to substantively include BAS in the
designation and protection of CAs. Consideration only is not sufficient to
comply with the GMA. CCNRC v. Clark County 96-2-0017 (FDO, 12-6-96)
A GMHB should determine whether compliance with the requirement of
BAS has been achieved by looking at the scientific evidence contained in
the record and then determining whether the analysis by the local
decision-maker involved a reasoned process and whether the decision
was within the parameters established by RCW 36.70A.172. CCNRC v.
Clark County 96-2-0017 (FDO, 12-6-96)

Local conditions have an impact in determining what is the “best” science.
The goals of the GMA, the practicality of the science and the fiscal impact
must be balanced by a local government in determining how to designate
and protect CAs. The scientific evidence must be contained within the
record but also must be practical and economically feasible. CCNRC v.
Clark County 96-2-0017 (FDO, 12-6-96)

Local governments are required under RCW 36.70A.172(1) to include
conservation and protection measures “necessary to preserve or enhance
anadromous fisheries.” Local government discretion is restricted when
dealing with anadromous fish. CCNRC v. Clark County 96-2-0017 (FDO,
12-6-96)

The provisions of RCW 36.70A.172 apply only to CAs and do not apply to
purely stormwater issues. CCNRC v. Clark County 96-2-0017 (FDO, 12-
6-96)

Definitionally RCW 36.70A.172(1) applies to designating and protecting
CAs, but does not apply to a review of the CAO for consistency with the
CP. Achen v. Clark County 95-2-0067 (Compliance Order, 10-1-96)
Future amendments to a noncompliant CAO must address BAS under
RCW 36.70A.172. Diehl v. Mason County 95-2-0073 (Compliance Order,
9-6-96)

The requirements of RCW 36.70A.172 do not apply to the issue of
compliance of a CAO adopted before the BAS requirement became
effective. Diehl v. Mason County 95-2-0073 (FDO, 1-8-96)



BEST MANAGEMENT PRACTICES (BMPS)

For agricultural practices, the state agencies recommend BMPs rather
than buffers. In the 2005 publication Wetlands in Washington State: Vol 2:
Guidance for Protecting and Managing Wetlands (R-8769-12c), the state
Departments of Ecology and Fish and Wildlife clearly express this view:
BMPs should be used to regulate ongoing agricultural activities... Where
the agencies with expertise and responsibility for addressing protection of
critical areas unequivocally recommend the use of BMPs instead of
standard buffers, Petitioner has a heavy burden to show that the BMPs
are not adequate protection under RCW 36.70A.170 and 36.70A.060.
WEAN v. Island County, WWGMHB Case No. 98-2-0023c (2006 Order
Finding Compliance of Critical Areas Protections in Rural Lands,
September 1, 2006).

Where standard buffers widths respond to a variety of possible
circumstances, BMPs and farm plans are able to target more specifically
the practices that are actually in use on each farm. WEAN v. Island
County, WWGMHB Case No. 98-2-0023c (2006 Order Finding
Compliance of Critical Areas Protections in Rural Lands, September 1,
2006).

A county complies with the GMA in designating 5,200 acres of habitats of
local importance and protecting those areas through HMPs which
incorporate BAS. WEAN v. Island County 00-2-0054 (FDO, 5-21-01)
Substantial interference with the goals of the Act is removed where buffer
sizes are increased and HMPs are required prior to development in HCAs.
Diehl v. Mason County 95-2-0073 (Compliance Order, 12-1-00)

In order for BMPs to be the basis for exemptions from a CA ordinance
there must be effective monitoring and enforcement provisions to ensure
that BMPs are implemented and followed. ICCGMC v. Island County 98-
2-0023 (FDO, 6-2-99)

If BMPs are relied upon for protection of CAs, some type of monitoring
and enforcement must be included to ensure that the BMP plans are
actually implemented and followed. BMPs may be voluntary and
individually developed but benchmarks, timeframes and monitoring must
be established to ensure actual protection. There must also be a non-
voluntary fallback approach. BAS applies directly to such BMPs. FOSC
v. Skagit County 96-2-0025 (Compliance Order, 9-16-98)

BOARD RULES (SEE ALSO PRACTICE BEFORE THE BOARD)

Gagnon/Olympic Peninsula Development Co. v. Clallam County, Case No.
09-2-0004, Order on Dispositive Motion, at 6 (May 4, 2009)(Noting that the
Boards’ published rules do not make exceptions for pro se or novice
petitioners. All parties coming before the Board are held to the same
standard and must comply with all procedural rules).



Although we do not agree with the County’s argument that the Board has
the authority to dismiss a petition on the grounds that it raises issues that
are already being addressed in a compliance order, we do agree that the
same result should apply to the same issues, regardless of the case name
or number in which they arise. We also agree that it is unnecessarily
burdensome for the parties to juggle several cases rather than to be able
to address all the related issues in a single case. Vinatieri, Smethers and
Knutsen, et al. v. Lewis County, 03-2-0020c (FDO, 5-6-04)

The filing of a motion is deemed complete upon actual receipt at the
Board’s office. WAC 242-02-330(1). A responding party must ascertain
the actual date of filing and either respond within ten days or request an
extension to respond. Durland v. San Juan County 00-2-0062¢c (MO 11-
29-01)

A motion for reconsideration may not be filed after an order granting
extension of time. That order does not qualify as a final decision under
WAC 242-02-832(1). Durland v. San Juan County 00-2-0062¢c (MO 11-
29-01)

An argument raised for the first time at the HOM under the record in this
case will not be considered. FOSC v. Skagit County 00-2-0048c (FDO, 2-
6-01)

A County may not raise an issue at the issue at the HOM that it did not
present in its responsive brief. WAC 242-02-570(1). PPF v. Clallam
County 00-2-0008 (FDO, 12-19-00)

The reconsideration rules provision of WAC 242-02-832 does not
authorize the filing of a reply brief to a response to the motion for
reconsideration. Each side gets one opportunity to set forth arguments on
reconsideration. The reply brief will be stricken. Servais v. Bellingham
00-2-0020 (RO 11-20-00)

A cross-motion filed after the date fixed in the PHO for filing motions will
be stricken from the record and not considered. Servais v. Bellingham 00-
2-0020 (MO 8-9-00)

The provisions of WAC 242-02-522(8) authorizing joinder of additional
parties has never been used. A GMHB will balance the fair treatment of
those who have expressed an interest in the matter with ensuring the
prompt and orderly disposition of a case and assuring that the rules do not
overburden parties with limited resources. A GMHB will avoid any chilling
effect on citizen involvement.  Under the record here, the motion is
denied. An informational packet for potential intervenors was sent to the
parties for whom the county requested joinder. FOSC v. Skagit County
99-2-0016 (MO 6-10-99)

WAC 242-02-558(10) authorizes a GMHB to enter orders that address any
matters that may expedite a hearing. Under the circumstances in this
case, a prehearing order requiring a notice of appearance by an attorney
to be filed not later than seven days in advance of the hearing on the
merits is essential for the proceedings to advance in an orderly and fair
manner. CMV v. Mount Vernon 98-2-0012 (MO 9-22-98)



Where an attorney appeared seven days before the hearing on the merits
on behalf of a pro se petitioner and the arguments made at the hearing
were significantly more specific than the opening brief, the respondents
will be allowed an opportunity to supply post-hearing briefs. CMV v.
Mount Vernon 98-2-0006 (FDO, 7-23-98)

The GMA establishes a jurisdictional statute of limitations of 60 days after
publication as the cutoff for filing petitions. It is within the purview of the
joint Boards to adopt a rule defining actual receipt of a petition for the
establishment of the date of filing. Weber v. Friday Harbor 98-2-0003 (MO
4-16-98)

RCW 36.70A.270(7) authorizing the adoption of “rules of practice and
procedure” does not authorize a GMHB to impose a jurisdictional
requirement for service of a PFR when no such specific authority is
provided in the GMA. TRG v. Oak Harbor 97-2-0061 (MO 12-4-97)

WAC 242-02 does not contain a requirement for a party submitting a
motion to be given an opportunity to rebut the response. FOSC v. Skagit
County 95-2-0065 (MO 8-13-97)

Amendments to RCW 36.70A.270(7) found in ESB 6637 adopted in 1996
show a legislative intent that the Administrative Procedures Act (RCW
34.05) is to be the primary focus of a GMHB for procedural issues, rather
than WAC 242-02. C.U.S.T.E.R v. Whatcom County 96-2-0008 (MO 5-22-
96)

The GMA does not have a requirement of service other than filing with a
Board office. WAC 242-02-230 provides that substantial compliance is
sufficient. In order to justify a dismissal for failure to serve, a local
government must demonstrate that it has suffered prejudice. Beckstrom
v. San Juan County 95-2-0081 (MO 10-30-95)

The requirement to list the addresses of the petitioners in the PFR is not
jurisdictional and failure to do so did not warrant dismissal. Beckstrom v.
San Juan County 95-2-0081 (MO 10-30-95)

WAC 242-02-110 allows a non-attorney who is a member of the group to
represent such a group but does not authorize a non-attorney to represent
a person. FOSC v. Skagit County 95-2-0065 (MO 5-26-95)

BOARDS

Presentation by planning staff and planning consultants for the county was
clear, informative and responsive and was within our original expectation
that planning personnel, rather than attorneys, would represent local
governments in GMHB hearings. Dawes v. Mason County 96-2-0023c
(Compliance Order, 3-2-01)

Accommodation of regional differences is a factor built into the GMA and
is often reflected in differences among the holdings of the three boards.
WEC v. Whatcom County 95-2-0071 (FDO, 12-20-95)



BUFFERS (SEE ALSO BEST AVAILABLE SCIENCE AND CRITICAL AREAS)

¢ [W]e find that in forest lands, determination of buffer widths for habitat
areas on a case-by-case basis is consistent with the best available
science in the record - the advice given by the Washington Department of
Community, Trade and Economic Development (CTED) Critical Areas
Assistance Handbook... we find that the City’s requirements that an
extensive critical area report must be prepared by a biologist with
experience in the type of habitat being regulated and the general standard
that the review will be based upon protecting the functions and values of
habitat make this regulation compliant. Evergreen lIslands, Futurewise
and Skagit County Audubon Society v. City of Anacortes, WWGMHB

Case No. 05-2-0016 (FDO, 12-27-05)

e Applying reduced CA protections for ongoing agriculture in non RL
designated areas, or restricted to only agricultural uses areas, based only
upon the criteria of RCW 84.34, does not comply with the Act and
substantially interferes with the goals of the Act. A process that involves
reduction of CA protections for lots as small as one acre is not an
allowable balancing of GMA goals. PPF v. Clallam County 00-2-0008

(Compliance Order, 10-26-01)

e The use of a 35-foot buffer in Type 1 waters under SMP designations
“suburban” and “urban” areas continue to substantially interfere with the
goals of the Act. PPF v. Clallam County 00-2-0008 (Compliance Order,

10-26-01)

e Buffer width requirements for Type 1 waters involving minor new
development establishing a 150 foot width in “natural” areas, a 75 foot
width in “conservancy” areas and a 50 foot width in “rural” areas removes
substantial interference. PPF v. Clallam County 00-2-0008 (Compliance

Order, 10-26-01)

e BAS in this record demonstrated that stream ecosystem impairment
begins when the percentage of total impervious area reaches
approximately 10 percent. A definition of minor new development which
restricted the total footprint to 4,000 square feet and a total clearing area
to 20,000 square feet removed substantial interference as to minor new
development in Type 2, 3, and 4 waters. However, the county’s failure to
reduce footprint and clearing areas for rural lots smaller than 5 acres still
fail to comply with the Act. PPF v. Clallam County 00-2-0008 (Compliance

Order, 10-26-01)

e The record does not contain BAS to support an exemption of buffer
protection for Type 5 streams of less than 500 feet. However, the county
has carried its burden of showing the exemption no longer substantially
interferes with the goals of the Act, and petitioners have carried their
burden in showing the exemption does not comply with Act. PPF v.

Clallam County 00-2-0008 (Compliance Order, 10-26-01)

e Under the record and BAS in this case the county complied with the Act by

removing an inconsistency in definitional criteria for Type 1-5 waters.



county’s choice not to adopt the new DNR definition of Type 3 waters
found in WAC 242-16-030 was not an amendment to its CAO and was not
clearly erroneous. PPF v. Clallam County 00-2-0008 (Compliance Order,
10-26-01)

Under BAS established in this record a 25-foot buffer for Type 4 and 5
waters is “functionally ineffective.” A buffer averaging provision allowing a
fifty percent reduction to a 25-foot buffer for minor new development does
not comply with the Act and substantially interferes with Goal 10 of the
Act. PPF v. Clallam County 00-2-0008 (Compliance Order, 10-26-01)

The use of a program involving innovative techniques to establish proper
CA buffering within agricultural zones appropriately balances Goals 6, 8,
9, and 10. Mitchell v. Skagit County 01-2-0004c (FDO, 8-6-01)

FWHCAs buffers are below the ranges required by BAS under the record
in this case. Diehl v. Mason County 95-2-0073 (Compliance Order, 3-14-
01)

Increased protections adopted for Type 4 and 5 waters that feed into
salmon bearing streams are found to comply under the record in this case.
FOSC v. Skagit County 96-2-0025 (Compliance Order, 2-9-01)

Under a managed riparian buffer provision in agricultural RL the concept is
compliant but the necessary performance standards recommended by the
scientific advisory panel and adopted by the county continues to be
noncompliant until completion of that action is made. FOSC v. Skagit
County 96-2-0025 (Compliance Order, 2-9-01)

The adequacy of a riparian buffer proposal is ultimately measured not by
the characteristics of the buffer, but by the effect of that buffer on the fish
habitat. FOSC v. Skagit County 96-2-0025 (Compliance Order, 2-9-01)
Where a previous order determined that the general buffer requirements
were compliant and reflected BAS, and the question was whether the
county appropriately balanced the goals and requirements of CA and RL
areas, this record revealed the county had done an exhaustive job in
evaluating BAS and determining local applicability to existing ongoing
agricultural RL lands. FOSC v. Skagit County 96-2-0025 (Compliance
Order, 2-9-01)

The WDFW PHS does not constitute the only BAS for stream buffer
widths. PPF v. Clallam County 00-2-0008 (FDO, 12-19-00)

BAS was not satisfied where the record contained no scientific support of
reduced buffers for activities defined as minor new development. PPF v.
Clallam County 00-2-0008 (FDO, 12-19-00)

Reducing buffers for minor new development defined in the CAO to widths
smaller than those adopted for major activities substantially interfered with
Goals 10 and 14 of the Act. PPF v. Clallam County 00-2-0008 (FDO, 12-
19-00)

Under the BAS contained in this record a category B wetland buffer that
was increased to 50 feet complied with the Act. ICCGMC v. Island County
98-2-0023 (Compliance Order, 11-17-00)



In order to remove a previously imposed finding of invalidity the County
must make a 50-foot buffer requirement applicable to all Type 5 streams.
The County in this case has not sustained its burden of showing its action
removed substantial interference with the goals of the Act. ICCGMC v.
Island County 98-2-0023 (Compliance Order, 11-17-00)

Where a shoreline buffer reduction provision requires a geotechnical study
to insure the setback would preclude the need for hard-armoring for the
lifetime of the residence and which provides for native vegetation
retention, the ordinance complies with the Act. ICCGMC v. Island County
98-2-0023 (Compliance Order, 10-12-00)

A CAO that exempts Type 4 and 5 non salmon-bearing waters and does
not provide for any buffering of those types of streams is not within the
range of BAS and does not comply with the Act. FOSC v. Skagit County
96-2-0025c (Compliance Order, 8-9-00) & FOSC v. Skagit County 00-2-
0033c (FDO, 8-9-00)

A CAO that exempts any stream buffer with armoring from CA protection
is not BAS and does not comply with the GMA. FOSC v. Skagit County
96-2-0025c (Compliance Order, 8-9-00) & FOSC v. Skagit County 00-2-
0033c (FDO, 8-9-00)

An administrative discretion to reduce buffers by 25% and preclude
gathering of information to justify greater buffer widths does not comply
with the Act. Diehl v. Mason County 95-2-0073 (Compliance Order, 3-22-
00)

A local government failed to include BAS in its efforts to protect shellfish
areas by relying on a pre-GMA SMP that clearly had inadequate buffers
and thus did not comply with the Act. Diehl v. Mason County 95-2-0073
(Compliance Order, 3-22-00)

The failure to include BAS to protect priority species and FWHCAs
because of inadequate buffering as well as the failure to protect shellfish
areas along with the failure to adopt compliant designations and DRs
which were due 9-1-92, substantially interfered with Goals 9 and 10 of the
Act. Diehl v. Mason County 95-2-0073 (Compliance Order, 3-22-00)

Use of a 50-foot buffer in rural lands and a 100-foot buffer in UGAs and
rural lands of more intense development to segregate agricultural RLs
from incompatible uses complies with the GMA. There is no specific GMA
requirement for the minimum width of such buffers. Diehl v. Mason
County 95-2-0073 (Compliance Order, 8-19-99)

Exempting “functionally isolated” buffers (divided by roads, etc.) from
protection does not comply with the GMA under this record. ICCGMC v.
Island County 98-2-0023 (FDO, 6-2-99)

Buffer widths from 5 to 20 feet for lands adjacent to agricultural lands did
not assure that such adjacent lands would not interfere with continued use
of the RL and therefore did not comply with the GMA. Diehl v. Mason
County 95-2-0073 (Compliance Order, 12-18-98)

While elimination of nonconforming lots adjacent to RLs may be
impossible because of prior vesting, under the record here the county



must take some action to buffer and keep conversion pressure away from
the RLs. Achen v. Clark County 95-2-0067 (Compliance Order, 2-5-98)
Where a range of recommendations from sources with expertise were
considered and wetland buffers were established at the minimum end of
the scientifically accepted scale but were within the BAS range, GMA
compliance was achieved. Diehl v. Mason County 95-2-0073
(Compliance Order, 9-18-97)

A standard 50-foot buffer for type IV and V waters, while at the low end of
the range of scientific recommendations, achieved compliance because
the buffers were within the range of BAS shown in this record. FOSC v.
Skagit County 96-2-0025 (FDO, 1-3-97)

A separate CA permit is not required by the GMA, but in order to comply
with the GMA the ordinance must be clear that no adverse alteration to
CAs or their buffers’ functions and values can occur and that, if damaged,
buffers must be allowed to rehabilitate to their pre-damaged purpose and
function. FOSC v. Skagit County 96-2-0025 (FDO, 1-3-97)

The reduction of riparian habitat buffering recommendations without a
scientific basis, nor with a reasoned analysis did not comply with the BAS
requirement of the GMA. CCNRC v. Clark County 96-2-0017 (FDO, 12-6-
96)

The elimination of buffer protection for class IV and V waters and a limited
buffer for class Il and Il waters under the record in this case did not
comply with the GMA. WEC v. Whatcom County 95-2-0071 (FDO, 12-20-
95)

The requirement of RCW 36.70A.060 that local governments shall assure
the use of lands adjacent to RLs shall not interfere with their continued
use as RLs, provides the basis to require adequate buffering between RLs
and incompatible uses. Achen v. Clark County 95-2-0067 (FDO, 9-20-95)
A local government decision that distinguishes the size of a wetland buffer
in an urban area from the size of a wetland buffer in a rural area complies
with the GMA. CCNRC v. Clark County #92-2-0001 (FDO, 11-10-92)

BUILDABLE LANDS REPORT

A Buildable Lands Report (BLR) is a requirement arising from RCW
36.70A.215 for six counties and their cities — Clark, King, Kitsap, Pierce,
Snohomish, and Thurston. Any other county may prepare a BLR, but it is
not required. The primary purpose of the BLR is to review whether a
county and its cities are achieving urban densities within the UGAs by
comparing growth and development assumptions, targets, and objectives
set forth in the countywide planning policies and comprehensive plans
with actual growth and development that has occurred over the past five
years in the county and its cities. The BLR is retrospective — looking back
over the past five years of development to see how well the county and its
cities have performed. The information developed through the BLR
provides important information for updating and, perhaps, revising a



County’s Land Capacity Analysis. Friends of Skagit County, et al v. Skagit
County, Case No. 07-2-0025c, Order on Reconsideration, at 16 (June 18,
2008). [A BLR is not required in Skagit County but the Board discussed
this report since the parties, both Petitioner and the County, appeared
confused over the difference between a BLR and a LCA].

BURDEN OF PROOF

1.

In General

[In responding to Futurewise’s assertion that the County failed to
designate some land as Agricultural Land when it met the County’s
criteria, the Board noted:] Futurewise merely cites an exhibit and makes
no argument to demonstrate how these areas in fact meet the County’s
criteria and were, therefore, improperly excluded. It is Futurewise’s duty,
not the Board’s, to demonstrate through evidence contained in the record
how these areas satisfied the County’s designation criteria for LTA. The
bare assertion that there is evidence in the record to support Futurewise’s
argument fails to sustain their burden of proof. Futurewise v. Thurston
County, Case No. 05-2-0002, Compliance Order, at 6 (April 22, 2009)
When a petitioner alleges that an agreement or other official document is
a de facto comprehensive plan amendment or development regulation, the
burden is on the petitioner to demonstrate that the document does in fact
constitute a de facto comprehensive plan amendment or development
regulation.  City of Anacortes v. Skagit County and Washington
Department of Ecology, WWGMHB Case No. 07-2-0003, Order
Dismissing PFR (July 2, 2007)

Any allegation must be supported by the relevant evidence. Here,
Petitioner has not provided the Board with enough evidence to enable the
Board to assess the County’s [SEPA] determination. In fact, Petitioner
never mentions the County’s determination other than to say that an
environmental impact statement should have been prepared. Since all of
Petitioner’s arguments on this point were submitted in prior hearings, it is
not clear whether the County’s determination itself is part of the evidence
in this case, and to what extent (if any) the DNS relied upon prior
environmental reviews. Under these circumstances, the Board finds that
Petitioner has not met its burden of proof on this issue. WEAN v. Island
County, WWGMHB Case No. 06-2-0012c (FDO, 9-14-06).

In this decision, the Board finds that Petitioner has not met its burden of
proof that the County’s new regulation is less effective than the County’s
old lot aggregation ordinance for reducing substandard lots in NRLs and
Rural Lands for the purpose of conserving agricultural lands, preventing
sprawl, and precluding the need for urban services. Evergreen Islands, et
al. v. Skagit County, Case No. 00-2-0046¢c (Compliance Order, May 19,
2005)



The Board’s earlier finding of noncompliance addressed uses that are not
resource-related. Since the listed accessory uses must be limited to those
which are resource-related, the burden is on Petitioners to show that these
uses do not comply with the GMA. Butler, et al. v. Lewis County, 99-2-
0027c¢ (Order Finding Noncompliance and Imposing Invalidity, 2-13-04);
Panesko, et al. v. Lewis County, 00-2-0031c (Order Finding
Noncompliance and Imposing Invalidity, 2-13-04).

The burden is not on the County to show consistency; the burden is on the
challenger to show inconsistency. The GMA does not require the County
to demonstrate that it harmonized all of its planning documents when it
undertakes an amendment of them. This does not mean that the County is
free to enact legislation that is inconsistent with the requirements of the
GMA and its own planning policies; it just means that the burden is on any
petitioners to show that the inconsistency exists. It is not enough for the
Petitioner to allege that the record is deficient in demonstrating the
County’s review of its planning documents. The Petitioner must show
where the alleged inconsistency lies. Cal Leenstra v. Whatcom County,
03-2-0011 (FDO, 9-26-03)

When a County has done an excellent job of showing its work, that
diligence makes it difficult for petitioners to overcome their burden of
showing the County’s choices are clearly erroneous. People for a
Liveable Community et al. v. Jefferson County; 3-2-0009c (FDO, 8-22-03)
The legislative action taken by a local government is presumed valid upon
adoption. Petitioners bear the burden of showing a lack of compliance
under the clearly erroneous standard. CCARE v. Anacortes 01-2-0019
(FDO, 12-12-01)

Ordinance amendments made in response to a finding of noncompliance
are presumed valid. RCW 36.70A.320. Petitioners bear the burden of
showing a lack of compliance under the clearly erroneous standard. RCW
36.70A.320. ICCGMC v. Island County 98-2-0023c (Compliance Order,
11-26-01)

The record does not contain BAS to support an exemption of buffer
protection for Type 5 streams of less than 500 feet. However, the county
has carried its burden of showing the exemption no longer substantially
interferes with the goals of the Act, and petitioners have carried their
burden in showing the exemption does not comply with Act. PPF v.
Clallam County 00-2-0008 (ComplianceOrder,10-26-01)

Where petitioners fail to sustain their burden of proof of showing that the
redesignation of petitioners’ property did not comply with the Act, the
county is found to be in compliance. Gudgell v. San Juan County 00-2-
0053 (FDO, 4-10-01)

An action is clearly erroneous if a GMHB is left with a firm and definite
conviction that a mistake has been made. Achen v. Clark County, 95-2-
0067 (Compliance Order, 11-16-00)

A GMHB must find compliance unless the petitioner sustains its burden of
proof of showing the action is clearly erroneous in view of the entire record



and the goals and requirements of the GMA. Achen v. Clark County, 95-
2-0067 (Compliance Order, 11-16-00)

Where the record contains the only BAS that is available on a particular
issue, petitioner fails to sustain its burden of proving noncompliance.
Carlson v. San Juan County00-2-0016 (FDO, 9-15-00)

Ordinance amendments made in response to a finding of noncompliance
are presumed valid. Petitioners bear the burden of proving under the
clearly erroneous standard noncompliance with the Act. ICCGMC v.
Island County 98-2-0023 (Compliance Order, 3-6-00)

Where the record showed compliance with RCW 36.70A.070(5) in
designating rural centers because the county started at the correct
beginning point, adopted appropriate criteria, and applied those criteria on
a consistent basis and minimized and contained existing areas of more
intense development, petitioner had not sustained its burden of showing
the county’s action was clearly erroneous. Achen v. Clark County 95-2-
0067 (Poyfair Remand) (Compliance Order, 5-11-99)

Where the record demonstrated that the local government had used
inappropriate criteria in failing to designate RLs and that the criteria that
were used were used incorrectly, the petitioner sustained its burden of
proving that the county action failed to comply with the GMA under the
clearly erroneous standard. Achen v. Clark County 95-2-0067 (Poyfair
Remand) (Compliance Order, 5-11-99)

It is not the role of a GMHB to “balance the equities” in deciding a case.
The GMHB role is to determine compliance. If noncompliance is found, a
GMHB remands the issue and is not authorized to make a final decision
on the merits of the case. Local governments are afforded a “broad range
of discretion” in determining a methodology for compliance. A petitioner
must sustain the burden of showing that the action of the local government
did not comply with GMA under the clearly erroneous standard of review.
Vines v. Jefferson County 98-2-0018 (FDO, 4-5-99)

Under the clearly erroneous standard the relevant consideration is “has
petitioner demonstrated by competent evidence that the county is clearly
erroneous in its adoption of the current ordinance as it relates to the
issues properly under consideration in this compliance hearing.” FOSC v.
Skagit County 96-2-0025 (Compliance Order, 9-16-98)

RCW 36.70A.320(2) establishes that the burden is on petitioners to prove
noncompliance under the clearly erroneous standard. TRG v. Oak Harbor
96-2-0002 (Compliance Order, 3-5-98)

The burden of showing noncompliance rests with the petitioner. Achen v.
Clark County 95-2-0067 (Compliance Order, 2-5-98)

The failure to brief or supply oral argument supporting the legal and
factual basis of a claim leads to the inescapable conclusion that
petitioners have failed to meet their burden of proof. Abenroth v. Skagit
County 97-2-0060 (FDO, 1-23-98)

When a local government action was taken prior to July 27, 1997, the
effective date of ESB 6094, but the GMHB hearing and decision was



subsequent to that date, the procedural provisions of the new
amendments apply to the decision in the case. Such provisions include
substitution of the clearly erroneous standard for the previous
preponderance burden. Achen v. Clark County 95-2-0067 (Compliance
Order, 12-17-97)

Where the hearing and decision for compliance postdate the effective date
of ESB 6094, the petitioner has the burden of proof under the clearly
erroneous standard. Storedahl v. Clark County 96-2-0016 (Compliance
Order, 12-17-97)

Under the new provisions of ESB 6094, the burden of showing
noncompliance is on the petitioners. Achen v. Clark County 95-2-0067
(Compliance Order, 12-17-97)

Once or if a local government meets its burden of showing it no longer
substantially interferes with the fulfillment of the goals of the GMA, the
petitioner then bears the burden under the clearly erroneous standard of
proving the action does not comply with the GMA. Hudson v. Clallam
County 96-2-0031 (Compliance Order, 12-11-97)

The procedural aspects of ESB 6094, including the new burden of proof,
apply to an action taken prior to the effective date of ESB 6094 where the
GMHB hearing and decision postdates the effective date. Wells v.
Whatcom County 97-2-0030 (MO 11-5-97)

Regardless of whether a GMHB decision issued after July 27, 1997,
involves either a new petition or compliance hearing, the new clearly
erroneous standard of review applies. CCNRC v. Clark County 96-2-0017
(Compliance Order, 11-2-97)

Under the clearly erroneous standard a GMHB, after reviewing the entire
record submitted by the parties in light of the policies, goals and
requirements of the GMA, will find a state agency or local government in
compliance unless and until the person challenging the action persuades
the GMHB that, with a definite and firm conviction, a mistake has been
made. CCNRC v. Clark County 96-2-0017 (Compliance Order, 11-2-97)
The clearly erroneous standard applies in all situations except those
dealing with invalidity or the shoreline element. CCNRC v. Clark County
96-2-0017 (Compliance Order, 11-2-97)

Where a county adopts its CP and implementing DRs prior to July 27,
1997, and the last petition challenging those actions was filed August 4,
1997, the procedural requirements of ESB 6094 apply to a GMHB hearing
and decision. Abenroth v. Skagit County 97-2-0060 (MO 10-8-97)

The substantive provisions of ESB 6094, effective July 27, 1997, clarified
ambiguities and can provide useful and instructive demonstrations of
legislative intent, even when a local government took action prior to July
27, 1997. Under the specific language of Section 53, a GMHB may not
find noncompliance based upon the legislative changes. Abenroth v.
Skagit County 97-2-0060 (MO 10-8-97)

[The GMA was subsequently amended to change the burden of proof from
a preponderance of the evidence to clearly erroneous. This excerpt



remains in the Digest of Decisions to show the history of the Boards] The
petitioner has the burden of demonstrating by a preponderance of the
evidence in the record that the methods chosen by the local government
to designate and protect CAs and their buffers do not comply with the
goals and requirements of the GMA. It is not the role of a GMHB to
determine if the ordinance might have been done differently or better.
FOSC v. Skagit County 96-2-0025 (FDO, 1-3-97)

For other historic cases addressing the presumption of validity within the
context of Preponderance of the Evidence, see: MCCDC v. Shelton 96-2-
0014 (FDO, 11-14-96); Diehl v. Mason County 95-2-0073 (RO 2-22-96);
Berschauer v. Tumwater 94-2-0002 (FDO, 7-27-94); CCNRC v. Clark
County 92-2-0001 (FDO, 11-10-92)

Local government CPs and DRs are presumed valid upon adoption.
Dawes v. Mason County 96-2-0023 (FDO, 12-5-96)

A respondent jurisdiction previously found to be noncompliant with the
GMA has the burden of showing compliance. WEC v. Whatcom County
95-2-0071 (Compliance Order, 9-12-96)

The GMA requirement for an IUGA land capacity analysis does not shift
the burden of proof to a local government but simply provides an analytic
framework to determine whether to expand IUGAs beyond municipal
boundaries. The burden of showing the framework was not used or that it
was used in a way that did not comply with the GMA is on a petitioner.
C.U.S.T.E.R v. Whatcom County 96-2-0008 (FDO, 9-12-96)

Once a determination of noncompliance has been made, the presumption
of validity has been overcome and the local government thereafter has the
burden of showing compliance has been achieved. WEC v. Whatcom
County 94-2-0009 (Compliance Order, 2-28-95)

The record is the source of evidence upon which a GHMB bases its
decision about compliance or noncompliance. Regardless of who has the
burden of proof and no matter how presumptively valid an action is, if the
record does not contain evidence to refute valid challenges, the
preponderance test will be met. WEC v. Whatcom County 94-2-0009
(FDO, 2-23-95)

The parties to this compliance hearing agreed that the burden of proof
rested upon the county. The GMA is unclear as to the burden of proof in a
compliance hearing because of the presumption of validity versus the logic
of having a local government come forward with evidence of compliance
once noncompliance has been established. Port Townsend v. Jefferson
County 94-2-0006 (ComplianceOrder,12-14-94)

The burden of showing noncompliance rests with the petitioner. CCNRC
v. Clark County 92-2-0001 (FDO, 11-10-92)

Invalidity
BAS in this record demonstrated that stream ecosystem impairment
begins when the percentage of total impervious area reaches



approximately 10 percent. A definition of minor new development which
restricted the total footprint to 4,000 square feet and a total clearing area
to 20,000 square feet removed substantial interference as to minor new
development in Type 2, 3, and 4 waters. However, the county’s failure to
reduce footprint and clearing areas for rural lots smaller than 5 acres still
fail to comply with the Act. PPF v. Clallam County 00-2-0008 (Compliance
Order, 10-26-01)

The record does not contain BAS to support an exemption of buffer
protection for Type 5 streams of less than 500 feet. However, the county
has carried its burden of showing the exemption no longer substantially
interferes with the goals of the Act, and petitioners have carried their
burden in showing the exemption does not comply with Act. PPF v.
Clallam County 00-2-0008 (ComplianceOrder,10-26-01)

A local government has the burden of proof to demonstrate that an
ordinance it enacted in response to a determination of invalidity will no
longer substantially interfere with the fulfilment of the goals of the Act.
Diehl v. Mason County 95-2-0073c (Compliance Order, 6-27-01)

Where a subsequent LAMIRD ordinance reduced the areas that were
established in the CP, the burden of showing substantial interference rests
with the petitioners. Panesko v. Lewis County 00-2-0031c (FDO, 3-5-01)
A county has the burden of showing that the ordinance that was enacted
‘in response” to a determination of invalidity will no longer substantially
interfere with the goals of the Act under RCW 36.70A.320(4). Where
ordinances have been adopted prior to a finding of invalidity, a county
accepted its burden for a request to rescind or modify those
determinations of invalidity. Where no motion to rescind or modify was
filed, the 45-day time limitation of RCW 36.70A.330(2) did not apply.
Panesko v. Lewis County 00-2-0031c (FDO, 3-5-01)

A local government has a burden of proof, under RCW 36.70A.320(4), that
its action removes substantial interference with the goals of the Act in
order to rescind or modify invalidity. Panesko v. Lewis County 00-2-0031¢c
(MO 2-26-01)

Pursuant to RCW 36.70A.320(4) a local government subject to a
determination of invalidity has the burden of demonstrating that the
ordinance that it enacted in response to the initial determination of
invalidity will no longer substantially interfere with the fulfillment of the
goals of the Act under the standard expressed in RCW 36.70A.302(1).
Diehl v. Mason County 95-2-0073 (Compliance Order, 12-1-00)

Mason County failed to meet its burden of showing removal of substantial
interference in its FFA ordinance. Diehl v. Mason County 95-2-0073
(Compliance Order, 7-24-00)

Where invalidity has previously been found, a local government has the
burden to show that it no longer substantially interferes with the goals of
the GMA. ICCGMC v. Island County 98-2-0023 (Compliance Order, 11-
23-99)



Where a record fails to show why a previously invalidated area of land
remained in the RAID, the local government’s burden of proof is not met.
ICCGMC v. Island County 98-2-0023 (Compliance Order, 11-23-99)
Where the petitioners overcame the presumption of validity and proved
that changes to an ordinance in response to a finding of invalidity did not
comply with the GMA, and the county failed to meet its burden of
demonstrating that substantial interference with the goals of the GMA had
been removed, recision was denied. Dawes v. Mason County 96-2-0023
(Compliance Order, 1-14-99)

For those elements of the CP and DRs previously subject to a
determination of invalidity the local government has the burden of
demonstrating that the ordinance or resolution enacted in response to the
determination of invalidity will no longer substantially interfere with the
fulfillment of the goals of the GMA. Dawes v. Mason County 96-2-0023
(Compliance Order, 1-14-99)

On a motion to rescind invalidity a local government has the burden of
showing that the legislative action adopted in response to a determination
of invalidity no longer substantially interferes with the goals of the GMA.
WEAN v. Island County 95-2-0063 (MO 1-26-98)

Where a portion of the CP and/or DRs relate to a prior determination of
invalidity, a local government had the burden of demonstrating the
amended provisions no longer substantially interfered with the fulfillment
of the goals of the GMA. If the county meets this burden the amendments
are then presumed valid and the burden shifts to the petitioner to show
that the county’s action is not in compliance with the GMA. RCW
36.70A.320. Wells v. Whatcom County 97-2-0030 (FDO, 1-16-98)

Under recent amendments to RCW 36.70A.320(4), in a recision of
invalidity hearing the local government has the burden of showing that it
no longer substantially interferes with the fulfilment of the goals of the
GMA. Hudson v. Clallam County 96-2-0031 (Compliance Order, 12-11-
97)

A local government subject to a determination of invalidity has the burden
of demonstrating that an ordinance adopted in response to the invalidity
no longer substantially interferes with the goals of the GMA under the
1997 amendments found in ESB 6094, effective July 27, 1997. WEC v.
Whatcom County 94-2-0009 (MO 7-25-97) C.U.S.T.E.R v. Whatcom
County 96-2-0008 (MO 7-25-97)

A GMHB will apply the presumption of validity found in RCW
36.70A.320(1) regardless of which party has the burden of proof. WEC v.
Whatcom County 94-2-0009 (MO 7-25-97) C.U.S.T.E.R v. Whatcom
County 96-2-0008 (MO 7-25-97)

Petitioner has the burden of proof of demonstrating substantial
interference with the goals of the GMA. Seaview v. Pacific County 95-2-
0076 (Compliance Order, 7-31-96)



At the hearing on the merits or at a compliance hearing the party asserting
substantial interference with the goals of the GMA has the burden of proof.
WEC v. Whatcom County 94-2-0009 (ComplianceOrder, 2-28-95)

SEPA

Petitioners cannot merely assert a challenge to the threshold
determination and thereby shift the burden to the City to prove that its
SEPA threshold determination was correct. The burden is on Petitioners
to prove their claims. Camp Nooksack Association v. City of Nooksack, 3-
2-0002, (FDO, 7-11-03).

Petitioners have the burden of showing a lack of SEPA compliance for
GMA purposes based on the clearly erroneous standard. Durland v. San
Juan County 00-2-0062c (FDO, 5-7-01)

A county’s SEPA determination is entitled to deference and accorded
substantial weight. In this case petitioners have sustained their burden
under the clearly erroneous standard of proving that the county failed to
comply with the Act regarding SEPA. Panesko v. Lewis County 00-2-
0031c (FDO, 3-5-01)

Where a County significantly amended its 1992 CAO, adopted several
existing environmental documents under WAC 197-11-630 and issued a
DNS, petitioners did not sustain their burden of showing the DNS was
clearly erroneous. PPF v. Clallam County 00-2-0008 (FDO, 12-19-00)
The clearly erroneous standard applies to a determination of non-
significance. Achen v. Clark County, 95-2-0067 (Compliance Order, 11-
16-00)

A review of a DNS by a GMHB is conducted under the clearly erroneous
standard. The burden of proof is on petitioners. Willapa v. Pacific County
99-2-0019 (FDO, 10-28-99)

The burden of showing that an EIS is inadequate rests with the petitioner.
Reading v. Thurston County 94-2-0019 (FDO, 3-23-95)

SMA

A GMHB must uphold the decision of DOE concerning an amendment to
the local SMP relating to shorelines of statewide significance unless the
GMHB is persuaded by clear and convincing evidence that the DOE
decision is inconsistent with the policy of RCW 90.58.020 and the
applicable guidelines set forth in WAC 173-16. San Juan County &
Yeager v. DOE 97-2-0002 (FDO, 6-19-97)

In an appeal of a proposed amendment to the local SMP for shorelines of
the state, the scope of review addresses the question of whether there is
compliance with the requirements of the SMA, the requirements of the
GMA, the policy of RCW 90.58.020 and applicable guidelines and SEPA.
San Juan County & Yeager v. DOE 97-2-0002 (FDO, 6-19-97)

Under RCW 90.58.190(2)(d) the appellant has the burden of proof in a
GMHB hearing. San Juan County & Yeager v. DOE 97-2-0002 (FDO, 6-
19-97)



RCW 90.58.190(2)(b) does not specify whether a GMHB is to review the
decision of DOE or the initial decision of the local government. San Juan
County & Yeager v. DOE 97-2-0002 (FDO, 6-19-97)

RCW 90.58.190 requires a GMHB to uphold the decision of DOE unless
an appellant sustains the burden of proving that DOE’s decision did not
comply with the requirements of the SMA, including the policies of RCW
90.58.020 and applicable guidelines, the goals and requirements of the
GMA, and the SEPA requirements for adoption of amendments under
RCW 90.58. San Juan County & Yeager v. DOE 97-2-0002 (FDO, 6-19-
97)

CAPITAL FACILITIES ELEMENT (SEE ALSO SEWER, STORMWATER, ETC)

[In finding the General Sewer Plan adopted by reference in the County’s
Comprehensive Plan complied with the GMA, the Board stated:] The
Board has held that counties can rely on water and sewer districts to
provide capital facilities to UGAs as long as the plan is incorporated into
the comprehensive plan to fulfil GMA requirements. The Board agrees
with the County that the sources of money to which Petitioner objects
[District’s user fees, surcharges, and capital reserve funds] are commonly
used to fund sewer plans and that the District is authorized by RCW
57.08.050 to fix rates, assess connection charges, and sell bonds.
Coordinated Cases of Ludwig, et al v. San Juan County, Case No. 05-2-
0019c, Klein, et al v. San Juan County, Case No. 02-2-0008, Campbell, et
al v. San Juan County, Case No. 05-2-0022c, Order on Compliance at 12
(Jan. 30, 2009).

While the Board has no jurisdiction over County approval of the District’s
Plan pursuant to RCW 57.16.10, it does have jurisdiction to determine
whether the County’s Comprehensive Plan’s capital facilities element, of
which the District's sewer plan is now a part, complies with the GMA.
Coordinated Cases of Ludwig, et al v. San Juan County, Case No. 05-2-
0019c, Klein, et al v. San Juan County, Case No. 02-2-0008, Campbell, et
al v. San Juan County, Case No. 05-2-0022c, Order on Compliance at 16
(Jan. 30, 2009).

[T]he Board disagrees with [Petitioner] that the County’s Comprehensive
Plan should propose sewer lines outside of a UGA where a documented
health hazard may occur in the future. Coordinated Cases of Ludwig, et al
v. San Juan County, Case No. 05-2-0019c, Klein, et al v. San Juan
County, Case No. 02-2-0008, Campbell, et al v. San Juan County, Case
No. 05-2-0022c, Order on Compliance at 18 (Jan. 30, 2009).

By including the District Plan’s proposed extensions [of sewer lines]
outside the UGA, including an extension to a nonexistent LAMIRD, where
no documented health hazard exists, and no investigation of other
alternatives to sewer service has been discussed in its capital facilities
element, the County’s capital facilities element for sewer service does not
comply with RCW 36.70A.110(4). Such extensions increase the pressure



to urbanize in rural areas and increase the potential for sprawl in violation
of RCW 36.70A.020(2) ... according to RCW 57.16.010, the County only
needed to adopt certain parts of the District’'s plan. More specifically, the
County only needed to incorporate the parts of the District's Plan
necessary to fulfil GMA requirements and comply with the GMA.
Coordinated Cases of Ludwig, et al v. San Juan County, Case No. 05-2-
0019c, Klein, et al v. San Juan County, Case No. 02-2-0008, Campbell, et
al v. San Juan County, Case No. 05-2-0022c, Order on Compliance at 18-
19 (Jan. 30, 2009).

The Capital Facilities Plan, including the referenced Belfair and Allyn
Stormwater Plans, provides no narrative that shows the sources for funds
in the grant category of the six-year plans. While the March 24, 2008
Planning Advisory Commission and the June 17, 2008 Staff Report on
adopting a stormwater utility indicate that grants have been secured to
support the six-year stormwater capital facilities plan, the six-year capital
facilities plan does not indicate the sources of the grant funding, whether
they have been secured, or evaluate the likelihood of obtaining these
grant resources. Also, “Other Sources” are not identified so is impossible
to determine if stormwater utility rates will be needed to finance
stormwater capital facilities, or what these other sources might be.
Because the County’s six-year capital facilities plan does not clearly
identify sources of public money needed to finance the stormwater plans ,
it does not comply with RCW 36.70A.070(3)(d). ARD/Diehl v. Mason
County, Case No. 06-2-0005, Compliance Order, at 12-13 (Dec. 9, 2008)
The County has now adopted a development regulation, MCC17.03.030 B
(1), that allows for commercial and industrial development on temporary
holding tanks within the UGA. These regulations conclude that temporary
holding tanks are not considered an “on site septic system”. While
temporary holding tanks are not an “on-site system” that does not mean
they are an urban service pursuant to RCW 36.70A.030(20) ... The Board
has the same concerns about temporary holding tanks that we had about
community septic systems. MCC 17.030.030 B(1) continues to allow
urban growth before urban services are available. Therefore, Mason
County has failed to carry its burden of proof that it no longer allows urban
development without the availability of urban services. ARD/Diehl v.
Mason County, Case No. 06-2-0005, Compliance Order, at 18 (Dec. 9,
2008)

Even though this Board has held almost since its inception that the GMA
required counties to show how it planned to serve its entire UGA and that
these plans should not be speculative, the Board also recognized that
policies, regulations, and plans needed more flexibility in later years of the
plan [noting that Goal 12 requires reasonable assurances, not absolute
guarantees, and that funding strategies will need to be more flexible in
later years and more definitive in the immediate future]. ARD/Diehl v.
Mason County, Case No. 06-2-0005, Compliance Order, at 23 (Dec. 9,
2008)



RCW 36.70A.020(9) is a GMA goal. Consideration of that goal needs to
be grounded in the assessment of the UGA’s capital facilities needs for
recreational facilities as evidenced in the Record. Although the evidence in
the Record shows a great desire for a soccer complex and that advocates
believe there is a need for such a facility, there is no evidence in the
Record that shows what the County’s level of service for soccer fields is,
whether a deficiency for these recreational facilities exist, whether other
suitable properties were considered and rejected, and that there is a need
to expand the UGA in this location for just this single-purpose reason.
Petree, et al v. Whatcom County, Case No. 08-2-0021c, FDO at 13-14
(Oct. 13, 2008)

In addressing Skagit County’s 11-year effort to establish a non-municipal
Urban Growth Area (UGA), the Board noted how difficult it is to establish a
non-municipal UGA especially in regards tow providing urban services to
the UGA when relying on multiple non-County owned service providers.
The Board addressed the capital facilities for the UGA including parks,
fire, school, and sewer service. Abernoth, et al and Skagit County
Growthwatch, et al v. Skagit County, Coordinated Case Nos. 97-2-0060c
and 07-2-0002, Compliance Order (Dec. 23, 2008).

[T]he Board finds the GMA does not require the County to provide urban
services immediately to the entire UGA or prohibit the County from
providing reasonable options for development in the UGA before they
arrive. Nevertheless, these options [such as sewer connection standards,
concurrency requirements, zoning regulations, and existing land use
patterns] must be provided consistent with GMA requirements and goals.
Abernorth, et al v. Skagit County, Coordinated Case Nos. 97-2-0060c and
07-2-0002, Compliance Order, at 23 (Dec. 23, 2008).

[In the original FDO(s), the UGA element did not contain the necessary
capital facilities planning. On compliance, the Board found:] ... that the
County’s capital facilities plan re-adopts the PUD Water System Plan by
reference. This amendment adds the necessary inventory, locations, and
capacities of future water system facilities needed to comply with RCW
36.70A.070(3)(a)(b) and (c). Additionally, the County has removed the
earlier language suggesting that further amendments in the PUD Water
System Plan could occur without independent review and approval by the
County through the Comprehensive Plan amendment process. ICAN v
Jefferson County, Coordinated Case Nos. 03-2-0010, 04-2-0022, 07-2-
0012, Order on Compliance, at 6 (Oct. 22, 2008).

[A county regulation that requires a development on a community septic
system to connect to the public sewer system when the sewer is within
500 feet] does not ensure that urban levels of sewer service will be
available to serve the new urban development allowed. The most serious
risks are posed outside the commercial core, where the proposed sewer
mains are not funded and therefore not scheduled for construction. In
addition, without a requirement that connectors be built from the new
subdivisions to the sewer mains, there is no assurance that urban levels of



sewer will ever be provided to new urban development located more than
500 feet from the planned and publicly funded sewer mains. ARD/Diehl v.
Mason County, Case No. 06-2-0006, Order Finding Non-Compliance
(Nov. 14, 2007) at 14.

While the residences on community septic are required to hook up to
public sewer once the sewer connector lines are within 500 feet, there is
no mechanism for ensuring that the sewer connector lines will come within
500 feet of the new development. Further, without financing for the sewer
mains to serve East and North Belfair, new urban development on
community septic systems could wait indefinitely for public sewer.
ARD/Diehl v. Mason County, Case No. 06-2-0006, Order Finding Non-
Compliance (Nov. 14, 2007).

While we do not doubt Mason County’s good faith in pursuing its sewer
plan, it does not have a compliant sewer plan for the Belfair UGA yet.
Since the amendments to MCC 1.30.030 and 1.30.031 are predicated
upon the existence of a sewer plan for the entire Belfair UGA and do not
set minimum urban densities, we cannot find they achieve compliance at
this time. They are clearly erroneous and continue to violate RCW
36.70A.110(3), 36.70A.020(2) and 36.70A.020(12). ADR/Diehl v. Mason
County, WWGMHB Case No. 06-2-0005, Order on Compliance (May 14,
2007)

The Board declines to accept a universal principle that a non-compliant
capital facilities plan necessitates invalidating all development regulations.
Petitioners must specify the development regulations that are alleged to
be non-compliant and invalid and show how each fails to comply with the
requirements and goal of the GMA. Skagit County Growthwatch v. Skagit
County, Case No. 07-2-0002, FDO at 62 (Aug. 6, 2007)

The Board has long held that these two requirements [RCW
36.70A.070(3)(b) and 36.70A.110(3)] read together obligate counties and
cities to include in the comprehensive plan’s capital facilities element the
proposed locations, capacities, and funding for the 20-year planning
period covered by the comprehensive plan. Skagit County Growthwatch
v. Skagit County, Case No. 07-2-0002, FDO at 17 (Aug. 6, 2007)

[A] comprehensive plan should either contain the relevant information
from non-county owned capital facilities or reference the information
clearly so that it is accessible to the public. Skagit County Growthwatch v.
Skagit County, Case No. 07-2-0002, FDO at 20 (Aug. 6, 2007)

[T]here must be a capital facilities funding plan for both Bayview Ridge
and the County as a whole to cover the 6-year period from the date of the
establishment of the Bayview Ridge UGA so that both plans are
consistent. The absence of such a CIP fails to comply with RCW
36.70A.070(3)(d). Skagit County Growthwatch v. Skagit County, Case
No. 07-2-0002, FDO at 27 (Aug. 6, 2007)

The capital facilities financing plan does not yet show how the County “will
finance such capital facilities within projected funding capacities and
clearly identifies sources of public money for such purposes”. RCW



36.70A.070(3)(d). The County’s planning estimate is a good start but
does not yet fulfill the requirement for a six-year financing plan. ARD and
Diehl v. Mason County, WWGMHB Case No. 06-2-0005 (FDO, August 14,
2006)

Reliance upon private purveyors of sewer and water utilities within the
UGA is an acceptable means of bringing urban levels of service to the
Lopez Village UGA. However, because the capital facilities plans of the
private providers have not been incorporated into the County’s
comprehensive plan in a manner that fulfills the requirements of RCW
36.70A.070(3)(a)-(d), and because no agreement exists with the private
water and sewer purveyors to provide service to the entire UGA, the
Lopez Village UGA capital facilities planning is clearly erroneous pursuant
to RCW 36.70A.320(3) and remains non compliant with RCW
36.70A.070(3)(a), (b), (c), (d) and RCW 36.70A.020(12). Stephen F.
Ludwig v. San Juan County, WWGMHB Case No. 05-2-0019c¢ (FDO,
Compliance Order, April 19, 2006)

A major deficiency in the County’s remand work is the absence of a capital
facilities plan showing the capacity and locations of sewer facilities to
serve the entire UGA in the 20-year planning period; a six year financing
plan that shows funding capacities and sources of public money, and how
future facilities will be extended throughout the UGA during the 20-year
planning period. To make the ESSWD plan part of the County’s capital
facilities element, the County must also incorporate compliant capital
facilities information from the ESSWD plan that the County wishes to
utilize for the Eastsound UGA into the County’s comprehensive plan’s
capital facilities’ element itself. Without such information, the County’s
record fails to show that urban densities can be achieved and sewer
provided throughout the UGA over the 20-year planning period as required
by RCW 36.70A.070(3)(a) — (d), RCW 36.70A.020 (12), and RCW
36.70A.110 (1) and (3). Stephen Ludwig v. San Juan County, WWGMHB
05-2-0019c and Fred Klein v. San Juan County, WWGMHB 02-2-0008
(Compliance Orders, June 20, 2006) and John Campbell v. San Juan
County, WWGMHB Case No. 05-2-0022c (FDO, June 20, 2006)

Instituting urban development regulations before the development of a
compliant capital facilities plan will either preclude eventual future
development at urban densities in the UGA when sewer is available, or
permit densities that constitute sprawl. We understand the County’s
desire to establish this UGA to realize its legitimate economic
development goals and its investment spent in years of planning for this
area. Nevertheless, we cannot find the County’s urban development code
compliant or valid, until they have completed a compliant capital facilities
plan. Development regulations that implement a non-compliant capital
facilities plan do not themselves comply with RCW 36.70A.040,
36.70A.110(3), 36.70A.020(1), (2) and (12). Irondale Community Action
Neighbors, et al. v. Jefferson County, WWGMHB Case No. 04-2-0022
(FDO, May 31, 2005) and Irondale Community Action Neighbors v.



Jefferson County, WWGMHB Case No. 03-2-0010 (Compliance Order,
May 31, 2005)

There are parameters to the City’s obligation to see that infrastructure is
provided within the UGA. By creating the UGA boundaries that it has, the
City (in partnership with the County) has committed to public facilities
necessary to support the planned development within the UGA. However,
the time frame for providing those facilities is the twenty-year horizon of
the comprehensive plan, not the six-year horizon of the Capital
Improvements Plan. Cedardale Property Owners v. Mount Vernon, 02-2-
0010 (FDO, March 28, 2003)

The fact that water and sewer facilities are provided by non-county serving
agencies does not relieve the county of including the budgets and/or plans
in its analysis of the proper location of an UGA. Durland v. San Juan
County 00-2-0062c (FDO, 5-7-01)

A designated UGA without any updated or adequate inventory, estimate of
current and future needs or adoption of methodologies to finance such
needs for infrastructure does not comply with the GMA, nor did the county
properly address urban facilities and services through an analysis of
capital facilities planning. Durland v. San Juan County 00-2-0062c (FDO,
5-7-01)

A CFP must use the same population projections used in other parts of a
CP. Internal consistency requires all elements of a CP to be based upon
the same planning period and the same population projections.
Evergreen v. Skagit County 00-2-0046¢ (FDO, 2-6-01)

Where the City did not make a threshold determination prior to adopting a
particular fire protection amendment to the CFP of the CP, SEPA has not
been complied with and thus the City has failed to comply with the GMA.
Achen v. Battleground 99-2-0040 (FDO, 5-16-00)

A CFE financing strategy cannot be speculative. Reliance on voter
approval, under the record in this case, does not fall within that prohibition.
Cotton v. Jefferson County 98-2-0017 (Amended FDO, 4-5-99)

A CFE which includes changing LOS standards, increasing use of other
sources of revenue and decreasing demand for and use of capital facilities
if voter approval is unsuccessful, complies with the GMA. Cotton V.
Jefferson County 98-2-0017 (Amended FDO, 4-5-99)

A CFE which only forecasts future needs and proposed locations and
capacities of new capital facilities on a 6-year projection does not comply
with the GMA requirement that such a forecast be done on a 20-year
cycle. Cotton v. Jefferson County 98-2-0017 (Amended FDO, 4-5-99)
Under the GMA, private funding is a reasonable alternative source of
funding. CCNRC v. Clark County 98-2-0001 (FDO, 7-27-98)

The general bonding capacity of a local government is available to
determine whether adequate sources of funds are set forth in the CFE.
TRG v. Oak Harbor 96-2-0002 (Compliance Order, 3-5-98)

A local government may change its LOS standard to avoid a huge
financial impact to its water system when the action is supported by the



record and is based upon a reasoned decision-making process. WAC
365-195-510(3)(b). TRG v. Oak Harbor 96-2-0002 (Compliance Order, 3-
5-98)

e A county has the responsibility to pull together all of the CFE information
from other districts or agencies in its jurisdiction so that it can determine
and make consistent the location, needs and costs of all capital facilities.
It is the county’s responsibility to make a regional analysis of all CFE
needs, locations and costs so the public has an accurate assessment of
what and where tax dollars are being spent, regardless of whether they go
to the state, county or special districts. Achen v. Clark County 95-2-0067
(Compliance Order, 12-17-97)

e |If the required analysis of a CFE shows a significant funding shortfall it is a
county’s duty to reassess land use and related elements of the CP so that
the plan is internally and externally consistent. Achen v. Clark County 95-
2-0067 (Compliance Order, 12-17-97)

e An excellent discussion of the LOS standards adopted by the city,
potential revenue sources, identification of costs, and a prioritization
process for action if probable funding sources become insufficient,
complies with the GMA. Eldridge v. Port Townsend 96-2-0029 (FDO, 2-5-
97)

e Establishment of specific UGAs with finite boundaries and a quantifiable
allocation of population must first be made before any credible capital
facilities analysis can occur. Dawes v. Mason County 96-2-0023 (FDO,
12-5-96)

e Where existing schools have sufficient capacity to accommodate a six-
year projected increase in enroliment, no funding source for capital facility
improvements need be listed. TRG v. Oak Harbor 96-2-0002 (FDO, 7-16-
96)

e RCW 36.70A.070(3)(d) requires that a CFE clearly identify funding
sources. A generalized list of funding sources did not comply with such a
requirement. However, use of other sections of the CP which are
incorporated by reference and are sufficiently specific documents does
comply with the GMA. TRG v. Oak Harbor 96-2-0002 (FDO, 7-16-96)

e The purpose of the capital facilities element of a CP is to see what is
available, determine what is going to be needed, figure out what that will
cost, and determine how the expense will be paid. Achen v. Clark County
95-2-0067 (FDO, 9-20-95)

e Local decision-makers are required by the GMA to review potential
revenue avenues, determine if projected funding will meet the needs set
forth in the CFE, and prioritize those projects to serve areas where growth
is to be channeled. Achen v. Clark County 95-2-0067 (FDO, 9-20-95)

CLUSTERING

e [Regarding a challenge to the County’s Conservation and Reserve
Developments (CaRD) ordinance] Given that RCW 36.70A.070(5)(b)



provides "counties may provide for clustering, density transfer, design
guidelines, conservation easements, and other innovative techniques that
will accommodate appropriate rural densities and uses that are not
characterized by urban growth and are consistent with rural character”
there is no inherent error in the County's clustering program provided for in
the Long CaRD. (emphasis added) The Board acknowledges that the
clustered design of the development appears denser when viewed in
isolation, but because it is required to maintain the underlying density it is
nonetheless a rural density when viewed in the context of the entire
parcel; therefore, preserving rural character. Friends of Skagit County, et
al v. Skagit County, Case No. 07-2-0025c (Order on Reconsideration,
June 18, 2008) at 11.[For original discussion on the Long CaRD, see FDO
at 47-48 (May 12, 2008)].

The clustering provisions allow clustering of up to 24 dwelling units. Given
the large tracts of forest lands designated in Lewis County, the potential
for such large clusters of residences is very real. The concomitant
potential for impacts on forestry and increased demands for services are
also very real. Limitations on clustering are needed to ensure that
residential subdivisions will not interfere with forestry activities. Butler, et
al. v. Lewis County, 99-2-0027c (Order Finding Noncompliance and
Imposing Invalidity, 2-13-04); Panesko, et al. v. Lewis County, 00-2-0031c
(Order Finding Noncompliance and Imposing Invalidity, 2-13-04)

A clustering ordinance which prohibits urban service standards, involves
very limited numbers in sizing of clusters, requires affordable housing and
applies only to limited areas outside of UGAs complies with the Act. RCW
36.70A.070(5)(b) authorizes a county to permit rural development through
clustering to accommodate appropriate rural densities. The provisions of
.070(5)(c) for containment, visual compatibility and reduction of low-
density sprawl applies to such clusters. Durland v. San Juan County 00-2-
0062c (FDO, 5-7-01)

The clustering provisions of the ordinance in this case do not minimize
and contain rural development nor do they reduce low-density sprawl.
Additionally, they substantially interfere with Goals 1, 2, and 10 of the Act.
Panesko v. Lewis County 00-2-0031c (FDO, 3-5-01)

An urban reserve designation of a remainder area from a cluster
development that is implemented throughout the county and at the
owner’s discretion does not comply with the Act. Evergreen v. Skagit
County 00-2-0046¢ (FDO, 2-6-01)

The allowance of unlimited clustering does not comply with the Act when
its purpose is to assure greater densities in rural and resource areas and
not to conserve RLs and open space. When allowable clustering results
in urban, and not rural, growth it substantially interferes with the goals of
the Act. Butler v. Lewis County 99-2-0027c (FDO, 6-30-00)

Nothing in the GMA allows clustering to be used to the degree that would
create new LAMIRDs. Smith v. Lewis County 98-2-0011 (FDO, 4-5-99)



The GMA requires that a county preclude sets of clusters of such
magnitude that they will demand urban services. Smith v. Lewis County
98-2-0011 (FDO, 4-5-99)

The use of bonus densities along with a failure to limit the number of
clustering lots allows non-rural densities in rural areas at a magnitude that
demands urban services. Dawes v. Mason County 96-2-0023
(Compliance Order, 1-14-99)

The Legislature has recently clarified the allowance of cluster
development in agricultural lands. As long as the long-term viability of
agriculture lands is not threatened by conflicting uses, clustering is an
allowable option. Abenroth v. Skagit County 97-2-0060 (FDO, 1-23-98)
RCW 36.70A.177 is a new section of the GMA and directs that in
agricultural lands of long-term commercial significance innovative zoning
techniques, including cluster zoning, are appropriate. Hudson v. Clallam
County 96-2-0031 (Compliance Order, 12-11-97)

Compact new development in agricultural zones that allows appropriate
conservation of agricultural lands is now specifically authorized by the
GMA. Hudson v. Clallam County 96-2-0031 (Compliance Order, 12-11-
97)

A failure to provide minimum lot sizes and maximum number of lots per
site in clustering provisions of a DR which continued to allow urban growth
outside of properly established UGAs did not comply with the GMA. WEC
v. Whatcom County 94-2-0009 (MO 7-25-97) & C.U.S.T.E.R v. Whatcom
County 96-2-0008 (MO 7-25-97)

An agricultural cluster provision which permits urban growth in designated
RL areas, does not severely limit the total number of dwelling units and
densities and allows a significant percentage of the agricultural land to be
converted into residential use did not comply with the GMA. Hudson v.
Clallam County 96-2-0031 (FDO, 4-15-97)

An ordinance that simply refers to a PUD process to cluster density away
from a CA, complies with the GMA. FOSC v. Skagit County 96-2-0025
(FDO, 1-3-97)

Planned residential developments or other clustering schemes, properly
designed and limited in scope may protect sensitive areas, riparian trails
and green space in rural areas. If properly used they can constitute a tool
for preservation of sensitive lands and open space. The GMA encourages
such use. WEAN v. Island County 95-2-0063 (Compliance Order, 4-10-
96)

A local government’s decision to not include any clustering in RLs, given
the history of the past 15 years of clustering having the effect of reducing
RLs, did not violate RCW 36.70A.020(6). Achen v. Clark County 95-2-
0067 (FDO, 9-20-95)

The absence of a cap on PUD clusters in addition to a relaxation of
aggregation standards to allow 8,400 square foot minimum lot sizes
outside of an I[UGA did not comply with the GMA. FOSC v. Skagit County
95-2-0065 (FDO, 8-30-95)



The allowance of a transfer of development rights from commercial forest
to rural forest, with no density limit or cap for a cluster development, did
not comply with the GMA. OEC v. Jefferson County 94-2-0017
(Compliance Order, 8-17-95)

A clustering scheme which allowed 40% of the designated forestland area
for conflicting uses did not comply with the GMA. OEC v. Jefferson
County 94-2-0017 (Compliance Order, 8-17-95)

COMMUNITY, TRADE & EcoNomic DEVELOPMENT (CTED), DEPARTMENT

OF

A county must submit amendments to its development regulations to
CTED at least 60 days prior to adoption. RCW 36.70A.106. Failure to do
so puts the county in noncompliance with the GMA. Even though the
County submitted the development regulations later, the County must
submit the ordinance to CTED anew. The submission must be
accompanied by a notice indicating that 60 days are available for review
and that comments by “state agencie