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State of Washington 
GROWTH MANAGEMENT HEARINGS BOARD 

FOR EASTERN WASHINGTON 
 

DAN HENDERSON, LARRY KUNZ, NEIL 
MEMBREY, KASI HARVEY-JARVIS, & 
NEIGHBORHOOD ALLIANCE OF SPOKANE, 
                           
    Petitioners, 
 
v. 
 
SPOKANE COUNTY, 
 
    Respondent, 
 
McGLADES, LLC, 
 
    Intervenors. 
 

  
 
 
 Case No. 08-1-0002 
 

ORDER DENYING REPONDENT’S 
MOTION FOR VIEW OF SUBJECT 
SITE BY GROWTH BOARD AND 
PARTIES  
  
 
 
 
 

       

  
 

I. PROCEDURAL HISTORY 

 On February 8, 2008, DAN HENDERSON, LARRY KUNZ, NEIL MEMBREY, KASI 

HARVEY-JARVIS, & NEIGHBORHOOD ALLIANCE OF SPOKANE, by and through their 

representative, Rick Eichstaedt, filed a Petition for Review. 

 On March 10, 2008, the Board held the telephonic Prehearing conference.  

Present were John Roskelley, Presiding Officer, and Board Member, Dennis Dellwo. 

Board Member Joyce Mulliken was unavailable. Present for the Petitioners was Rick 

Eichstaedt. Present for the Respondent was Dave Hubert. 

 On March 13, 2008, the Board received a McGlades LLC’s Motion and 

Memorandum in Support of Motion to Intervene. 

 On March 17, 2008, the Board issued its Prehearing Order. 
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 On March 19, 2008, the Board received Petitioner’s Response to Motion to 

Intervene. 

 On March 20, 2008, the Board issued its Order Granting Intervenor’s Motion to 

Intervene. 

 On March 31, 2008, the Board received Intervenors Motion to Dismiss for Lack of 

Subject Matter Jurisdiction.  

 On April 14, 2008, the Board received Petitioners’ Response to Motion to Dismiss 

and Declaration of Rick Eichstaedt in Support of Petitioners’ Response to Motions to 

Dismiss. 

 Also on April 14, 2008, the Board received Respondent’s Response to 

Intervenor’s Motion to Dismiss. 

 On April 18, 2008, the Board received Petitioners’ Errata to Response to Motion 

to Dismiss. 

 On April 21, 2008, the Board received Intervenor’s Reply to Petitioners’ Response 

to Motion to Dismiss. The Board also received Respondent’s Reply to Petitioners’ 

Objection to Intervenor’s Motion to Dismiss and Declaration of John Pederson. 

 On April 24, 2008, the Board received Petitioners’ Motion to Strike or, in the 

Alternative, Limited Motion to Supplement the Record. 

 On April 25, 2008, the Board received County’s Response to Petitioners’ Motion 

to Strike. 

 On April 29, 2008, the Board held a telephonic motion hearing. Present were 

John Roskelley, Presiding Officer, and Board Member, Dennis Dellwo and Joyce 

Mulliken. Present for the Petitioners was Rick Eichstaedt. Present for the Respondent 

was Dave Hubert. Present for Intervenors was F.J. Dullanty, Jr. and Nathan Smith. 

 On May 6, 2008, the Board received Petitioners’ Supplement Response to 

County’s Reply in support of Intervenors’ Motion to Dismiss. 

 On May 14, 2008, the Board issued its Order Denying Motions to Dismiss. 
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 On May 22, 2008, the Board received a Stipulated Request for Continuance 

requesting a 30-day extension signed by the parties in this matter. The parties are 

currently involved in settlement negotiations. 

 On May 23, 2008, the Board issued its Order Granting Stipulated Request for 

Continuance. 

 On July 7, 2008, the Board received Petitioners’ Hearing on the Merits Brief. 

 On July 11, 2008, the Board received Intervenors’ Motion for Reconsideration of 

the Board’s Order Denying Motions to Dismiss. 

 On July 15, 2008, the Board received Petitioners’ Response to Intervenors’ 

Motion for Reconsideration. 

 On July 16, 2008, the Board received Respondent Spokane County’s Response in 

Support of Intervenors’ Motion for Reconsideration. 

 On July 17, 2008, the Board received Respondent’s Motion for View of Subject 

Site by Growth Board and Parties Prior To or As Part of Hearing on the Merits. 

 On July 21, 2008, the Board issued its Order Denying Intervenors’ Motion for 

Reconsideration of Board’s Order Denying Motions to Dismiss. 

 On July 23, 2008, the Board received Petitioners’ Response in Opposition to 

County’s Motion for View of Subject Site. 

 Also on July 23, 2008, the Board received Respondent Spokane County’s Reply to 

Petitioners’ Opposition to Motion for View of Subject Site by Growth Board and Parties 

Prior to or as Part of Hearing on the Merits. 

 On July 24, 2008, the Board received Intervenors’ Reply to Petitioners’ Response 

in Opposition to County’s Motion for View of Subject Site. 

II. DISCUSSION 

 Spokane County (County) claims a visit to the subject site would provide the 

Eastern Washington Growth Management Hearings Board (Board) and parties a 
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“perspective for the Growth Board that can not be accomplished in any other manner.”1 

According to the County, there are unique facts regarding the location and relationship 

of the property that photographs and descriptions do not adequately depict the realities 

of the property. The County cites to WAC 242-02-540, which allows the Board to accept 

new or supplemental evidence. 

 Henderson, et al., (Petitioners) argue the County fails to set forth a basis for 

supplementing the record with a site visit, citing ample photographic evidence regarding 

the site exists in the record. In addition, Petitioners claim potential for prejudice exists 

with a site visit because the site has changed from the date of the decision, and other 

parties may present legal or factual testimony outside the record. Petitioners cite to 

RCW 36.70A.290(4) and WAC 242-02-540, which require the boards to review only the 

record developed by the city, county or state in taking the action that is the subject of 

review, but allow supplementation of the record if such evidence would be necessary or 

of substantial assistance. WAC 242-02-540 also adds a board may order, at any time, 

that new or supplemental evidence be provided. 

 In response to Petitioners’ opposition, the County argues that the site is not new 

evidence, but the subject of this matter, and photographs fail to illustrate the area in 

question relative to the surrounding properties. The County claims the concern of the 

Petitioners that the property has changed is unsupported.  

Intervenor McGlades, LLC, (McGlades) agrees with the County that the 

photographs “do not provide context for the Board to experience the environment 

around McGlades and the surrounding land uses.”2 McGlades also cites to WAC 242-02-

540, which authorizes the Board broad discretion to allow for new or supplemental 

 
1 Respondent Spokane County’s Motion For View Of Subject Site, July 21, 2008, at 2. 
2 Intervenor’s Reply to Petitioners’ Response In Opposition To County’s Motion For View Of Subject Site, July 25, 

2008, at 2. 
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evidence when it is “necessary” or of “substantial assistance” to the Board in reaching a 

decision.3   

Board’s Analysis: 

 The GMA requires the Board to review the Record that was before Spokane 

County’s Board of County Commissioners (BOCC) at the time of the decision which is 

now under challenge.4 Although the Board is permitted to supplement the Record with 

additional evidence, the Board must conclude such evidence is of “necessary or of 

substantial assistance to the board in reaching its decision.5   

In this case, the Record is substantially detailed and voluminous in 

documentation by the County, Petitioners, applicants, and other sources. Included 

within the Record are numerous maps of the area in question and a wide variety of 

photographs taken of the subject property and surrounding community. As in other 

cases involving land use, these documents, which were provided to the decision makers 

during the amendment process and the basis for their decision, are what the Board is 

required by statute to use to determine compliance with the GMA. Additional evidence 

in the form of a site visit places the Board in the awkward position of having more 

information to make our decision than the BOCC had to make theirs.  

This Board seldom approves motions to supplement the Record with documents 

and evidence, and has rarely, if ever, approved a site visit by the Board and parties. In 

this case, the Record is complete. 

 

 

 

 

 
3 WAC 242-02-540. 
4 RCW 36.70A.290(4). 
5 Ibid at 3. 
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III. ORDER 

Given the detailed and substantial Record and potential to prejudice the Board, 

the Board DENIES the Motion for View of Subject Site.  

 

SO ORDERED this 31st day of July 2008. 

EASTERN WASHINGTON GROWTH MANAGEMENT 
HEARINGS BOARD           

 

     ____________________________________ 
     John Roskelley, Board Member 
 

     ____________________________________ 
     Raymond L. Paolella, Board Member 
 
 
     ____________________________________ 
     Joyce Mulliken, Board Member 
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