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BEFORE THE WESTERN WASHINGTON GROWTH MANAGEMENT HEARINGS BOARD 

 
LEVI BUSSANICH, LEVI BUSSANICH AND 
SHARLYN BUSSANICH, HAWENT LLC, THE 
BRUMBACH FAMILY LTD. PARTNERSHIP, 
HOWARD AND NANCY POLEN, JUDITH AND 
THOMAS BUSH AND RUBY L. BRUMBACK, 
 
    Petitioners, 
 
 v. 
 
CITY OF OLYMPIA, 
 
    Respondent. 
 

 
Case No. 09-2-0001 

 
 ORDER ON MOTION TO 

RECONSIDER 

 

This matter comes before the Board on Petitioners’ motion to reconsider the Board’s order 

of April 23, 2009 which denied Petitioners’ motion to vacate an earlier Board order 

dismissing this appeal.1 (The Board’s April 1, 2009 Order on Dispositive Motion).  

Petitioners base their motion on WAC 173-02-534 (sic) which they claim provides for ten 

days to respond to a motion.2  In addition, Petitioners raise an issue regarding the Presiding 

Officer in this case. 

 
As a preliminary matter the Board will note that the Board’s rules do not provide for 

reconsideration of a Board order on a motion for reconsideration. WAC 242-02-832(3) 

provides: 

 (3) In response to a motion for reconsideration, the board may deny the motion, 
modify its decision, or reopen the hearing. A motion is deemed denied unless the 
board takes action within twenty days of filing the motion for reconsideration. A 
board order on a motion for reconsideration is not subject to a motion for 
reconsideration. (emphasis added) 
 

                                                 

1
 Petitioners’ Motion to Reconsider Decision Dated April 23 2009, filed May 1, 2009. 

2
 Petitioners’ are apparently referring to WAC 242-02-534 “Response to Motions” as WAC 173-02-534 does 

not exist. 
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In fact, Petitioners have already sought reconsideration of the April 1, 2009 order 

dismissing this appeal.  On April 6, 2009 Petitioners filed a Motion to Vacate Order of 

Board.  In the order on that motion, the Board noted: 

Next, although Petitioners’ motion is titled a “Motion to Vacate Order of Board,” 
the motion states that “Plaintiffs (sic) move the Board to reconsider on several 
grounds.” Therefore, although the City argues there is no legal authority for a 
motion to vacate, the Board will treat Petitioners’ motion as a Motion to 
Reconsider the Board’s Order on Dispositive Motion.  (footnotes omitted).  

 

However titled, Petitioners have now brought two separate motions that seek 

reconsideration of the Board’s order dismissing this appeal.  Such practice is in clear 

violation of the Boards’ rules of practice. Therefore, the Petitioners’ Motion to Reconsider 

Decision Dated April 23, 2009 will not be allowed.   

 
Next, Petitioners raise a challenge to Mr. McNamara serving as Presiding Officer on this 

case.  Petitioners note that one of the Petitioners, Levi Bussanich, was involved in appeals 

of traffic mitigation fees and other matters with the City of Vancouver. At that time Mr. 

McNamara represented the City of Vancouver’s interests in the litigation. Petitioners claim 

that “That circumstance casts a shadow of impropriety on this Board’s refusal to resolve this 

matter on the merits.  Such conduct is perhaps an appearance of fairness violation.”3 

 
Petitioners’ objection comes very late in this appeal.  WAC 242-02-533(1) provides: 

(1) A motion to disqualify a board member or hearing examiner acting as the 
presiding officer, for any reason provided under chapter 34.05 RCW, with 
supporting affidavit(s), must be filed at least seven days before the board 
holds a prehearing conference, or if facts establishing grounds for 
disqualification are subsequently discovered, promptly after discovery 
of such facts. (emphasis  added) 

 
The parties were informed of the assignment of the Presiding Officer in this case on 

January 29, 2009, and the Prehearing Conference was held on March 3, 2009, yet 

Petitioners raised no objection to the assignment of the Presiding Officer until May 1, 

                                                 

3
 Motion to Reconsider at 2. 
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2009, long after the deadline for an objection had passed.  Furthermore, the issue of Mr. 

McNamara’s role as Presiding Officer was addressed at the Prehearing Conference.4  

Petitioners’ attorney inquired if the Presiding Officer was the same Mr. McNamara who 

had represented the City of Vancouver in earlier land use appeals involving Mr. 

Bussanich and his company.  Mr. McNamara confirmed that was the case, and asked 

whether that raised any concerns.  Petitioners’ attorney consulted with Mr. Bussanich 

and stated that it would not be an issue.  Petitioners thereby specifically waived any 

objection to Mr. McNamara serving as the Presiding Officer on this appeal.  Petitioners’ 

objection at this stage of the proceedings, long after the time for objecting has passed 

and after a dispositive motion has been granted, is untimely5 .  

 
ORDER 

Based on the foregoing, the Petitioners’ Motion to Reconsider Decision Dated April 23, 2009 

is DENIED. 

 
Entered this 8th day of May 2009. 
 

  ________________________________ 
  James McNamara, Board Member 

 
 

  ________________________________ 
  William Roehl, Board Member 
 
 
  ________________________________ 
  Nina Carter, Board Member 

      

                                                 

4
 The March 3, 2009 Prehearing Conference was attended by Jane Koler on behalf of Petitioners, Darren 

Nienber on behalf of the City of Olympia, and James McNamara and Nina Carter on behalf of the Board. 
5
 RCW 42.36.080 provides:  Anyone seeking to rely on the appearance of fairness doctrine to disqualify a 

member of a decision-making body from participating in a decision must raise the challenge as soon as the 
basis for disqualification is made known to the individual. Where the basis is known or should reasonably have 
been known prior to the issuance of a decision and is not raised, it may not be relied on to invalidate the 
decision. 
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