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) 
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On December 2, 1992, the Central Puget Sound Growth Planning Hearings Board (the Board), M. 
Peter Philley, Joseph Tovar, and Chris Smith Towne, Presiding, heard argument on a series of 
motions by Petitioner and Respondent at the Board’s Seattle office. Petitioner James C. 
Gutschmidt appeared pro se; he was accompanied by Ralph Gutschmidt and William H. Wright. 
Ron Dickinson appeared for Respondent Mercer Island. Nancy Poppe, Robert H. Lewis & 
Associates, Tacoma, recorded the proceedings. 

For purposes of efficiency, this Order on Prehearing Motions includes orders for each of the 
following motions: 

A. CHRONOLOGICAL LIST OF MOTIONS FILED

1.Petitioner’s “Motion for Petition Default Judgment”, filed October 14, 1992.

2.Petitioner’s “Motion for Declining to Permit the Appearance of Ron Dickinson Before This 
Board”, filed October 19, 1992.

3.Respondent’s “Motion to Dismiss for Failure to Comply with Requirements for Timely Fil
ing and Contents of Petition”, filed October 21, 1992. 

4.Petitioner’s “Motion for Admission of Supplemental Evidence not Included in Index of 
Materials”, filed October 27, 1992. 

5.Petitioner’s “Objection to Hearing Order” (deemed to be a Motion), filed November 6, 



1992. 

6.Petitioner’s “Motion to Compel Respondent to File Complete Index of Materials and 
Supplemental to Default Judgement Motion”, filed November 6, 1992. 

7.Petitioner’s “Motion for Intervenor Status for William Wright and Ralph Gutschmidt”, 
filed November 6, 1992. 

8.Respondent’s “Motions and Argument in Support Thereof”, filed November 9, 1992: 

a.to Dismiss Petition for failure to comply with petition content requirements of the Growth 
Management Act (the Act) and the Board’s Rules, WAC 242-02-210(2)(c) 

b.to Dismiss Petition for failure to comply with petition content Requirements of the 
Board’s Rules, WAC 242-02-210(2)(g) 

c.to Dismiss Petition for failure to comply with the requirements for timely filing in the Act 

d.to Dismiss Petition for failure to comply with the requirements for timely filing in Chapter 
242-02 WAC 

e.to Disqualify Ralph Gutschmidt and William Wright as parties for failure to sign the 
Petition for Review 

f.to Dismiss Petition for failure of the Board to issue a final decision within the Time limits 
prescribed by the Act (if the Board finds that the April 23, 1992 letter to be a valid petition) 

g.to Dismiss Board-raised Issue No. A-1 of the Prehearing Order for lack of jurisdiction 

h.to Dismiss Board-raised Issue No. A-3 of the Prehearing Order for lack of jurisdiction 

i.to Dismiss Petitioner’s Issue No. B-14 of the Prehearing Order for lack of jurisdiction 

j.to Dismiss Petitioner’s Issue No. B-15 of the Prehearing Order for lack of jurisdiction 

B. CHRONOLOGICAL HISTORY

1.On February 24, 1992, the City of Mercer Island City Council adopted Ordinance A-96, 
entitled “Interim Critical Areas Regulations in accordance with provisions of the 
Washington State Growth Management Act, Chapter 36.70A RCW. . .” The ordinance 
indicates that notice of adoption was published on March 11, 1992.



2.On April 23, 1992, James C. Gutschmidt, Ralph Gutschmidt and William H. Wright 
transmitted a letter to the Washington State Department of Community Development 
(DCD), Growth Management Division, by registered mail and telefacsimile. The letter, 
entitled “Petition and request for remedy in accordance with RCW Chapter 36.70A Section 
36.70A.280”, alleged that the City of Mercer Island’s Critical Areas Ordinance was in 
violation of the Act, and requested a hearing on the petition.

3.Sunday, May 10, 1992, was the sixtieth day after publication of notice of adoption of the 
ordinance which is the subject of this petition for review. 

4.On May 15, 1992, the Central Puget Sound Growth Planning Hearings Board began oper
ations at a temporary office in Seattle. On May 27, 1992, the Board, acting jointly with the 
Eastern Washington and Western Washington Boards, filed notice with the Washington 
State Code Reviser’s Office of its intent to adopt Emergency Rules of Practice and 
Procedure (Emergency Rules), solicited public input, and designated a rules coordinator 
who could be contacted for such input. That notice was published in the June 17, 1992, 
edition of the Washington State Register, Issue 92-12.  

5.The Boards, acting jointly, adopted Emergency Rules on June 16, 1992, and filed the 
Emergency Rules with the Code Reviser on June 17, 1992. The Regulation, Chapter 242-02 
WAC, took effect on June 17, 1992. Notice of adoption was published in the Washington 
State Register, Issue 92-14 on July 15, 1992. In the notice, the Boards set forth the justifica
tion for the adoption of Emergency Rules:  

“Chapter 36.70A RCW establishes specific time frames from which petitions for review 
shall be filed. These rules must be adopted on an emergency basis since the review 
procedure envisioned by law cannot begin until formal rules have been adopted. Emergency 
adoption of rules will allow for the prompt processing of appeals.” 

6.On July 15, 1992 the Board took occupancy of its Seattle office. Phones were installed on 
July 16, and Directory Assistance first responded to inquiries concerning the phone number 
on or about July 24. 

7.On August 5, 1992, the Emergency Rules were published in the State Register. WAC 242-
02-074 listed the Board’s Seattle mailing address. The Board’s telephone number was not 
listed. 

8.On August 10, 1992, DCD transmitted to the Board a copy of Gutschmidt’s April 23 
letter. On that same day, the Board sent Mr. Gutschmidt a letter stating that it had received 



his letter, and that it had not previously seen the document; informed him that the Board had 
established an office and adopted Emergency Rules, effective June 17, 1992; enclosed a 
copy of those rules; and directed him to conform the above referenced letter petition with 
the Emergency Rules. It also mentioned the time limits established in the Emergency Rules 
for the filing of a petition. 

9.On August 31, 1992, Ron Dickinson was appointed Interim Director of the City’s 
Department of Community Development. 

10.On September 17, 1992, James C. Gutschmidt filed a Petition for Review with the 
Board. While the April 23 letter was signed by James C. Gutschmidt, Ralph Gutschmidt and 
William H. Wright, the sole signator on the September 17 filing was James Gutschmidt. 

11.On October 9, 1992, Mr. Gutschmidt filed an Amended Petition for Review with the 
Board, which raised additional issues and expanded upon the arguments in support of the 
issues raised in the September 17 filing. Again, Mr. Gutschmidt was the sole signator. 

12.On October 14, 1992, the joint growth planning hearings boards adopted Permanent 
Rules of Practice and Procedure (Permanent Rules). These rules were filed with the Code 
Reviser’s Office on October 15, 1992, and took effect immediately. The Permanent Rules 
were published in the State Register on November 4, 1992. 

13.On October 30, 1992, the Board issued a Prehearing Order setting forth Board raised 
issues and Petitioner’s issues; the latter included issues raised in Petitioner’s documents of 
April 23, September 17, and October 9. The Board’s Prehearing Order notified the parties 
that: 

A party objecting to any provisions of this Prehearing Order shall file a written objection with the 
Board within seven days after the date the order is mailed, pursuant to WAC 242-02-558. 

No objection concerning the list of issues was raised by either party within that period of time. 

C.DISCUSSION AND ORDERS REGARDING SPECIFIC MOTIONS 

Having reviewed the motions and responses to motions filed in this case and the case file itself, 
and having considered the arguments of the parties, the Board enters the following specific 
orders: 

1. Respondent’s “Motion to Dismiss”, filed Oct. 21, 1992, asks the Board to dismiss the Petition 
for Review because it: a) failed to include a detailed statement of issues; b) failed to state that Peti



tioner had read the Petition and believed the contents to be true; and c) was not timely filed. 
Since these motions were included in the packet of motions filed on November 9, 1992, entitled 
“Motions and Argument in Support Thereof”, the Board will not consider the Respondent’s 
October 21, 1992, motion any further. 

2. Respondent’s “Motions and Argument in Support Thereof” was filed on November 9, 
1992. As indicated above, it included and modified motions previously filed, and added new 
motions. Individual motions were not given specific titles such as “Motion to Dismiss for Lack 
of Jurisdiction”. Therefore, the Board will respond to the gist of each of Respondent’s motions to 
dismiss. Petitioner’s “Response to Respondent’s Motions and Argument in Support Thereof” 
was filed November 12, 1992. 

a. Respondent’s Motion to Dismiss for Petitioner’s failure to file his Petition in accordance 
with the time limits imposed by RCW 36.70A.290(2) and WAC 242-02-220(1). 

Respondent has asked the Board to dismiss the case because the Petition for Review was not filed 
with the Board within the deadlines set forth at RCW 36.70A.290(2) or WAC 242-02-220(1). 
Respondent acknowledges Petitioner’s letter of April 23, 1992, but argues that it was voided by 
the Board’s letter of August 10, 1992 directing Petitioner to submit a petition conforming with the 
Board’s Rules. 

Petitioner argues that he complied, to the maximum extent possible, with the Act at the time he 
filed his letter and that the Emergency Rules did not exist at the time that he filed his initial letter 
petition. 

The Act at RCW 36.70A.290(2) sets the time for filing a petition for review: 

All petitions relating to whether or not an adopted comprehensive plan, development regulation, 
or permanent amendment thereto, is in compliance with the goals and requirements of this 
chapter must be filed within sixty days after publication by the legislative bodies of the county or 
city. The date of publication for a city shall be the date the city publishes the ordinance, or sum
mary of the ordinance, adopting the comprehensive plan or development regulations, or 
amendment thereto, as is required to be published. (emphasis added). 

As previously noted, the Mercer Island City Council adopted Ordinance No. A-96 on February 
24, 1992. The ordinance summary was published on March 11, 1992. Therefore, pursuant to 
RCW 36.70A.290(2), any petitions for review challenging the validity of the ordinance had to be 
filed within sixty days of March 11, 1992. Monday, May 11, 1992 was the sixty-first day; 
according to the requirements of the Act, any petition challenging Mercer Island Ordinance A-96 
must have been filed by that date. 



Unfortunately, legality and reality do not always coincide. Although the Growth Planning 
Hearings Boards were established by the Legislature in the 1991 Session amendments to the 

Growth Management Act
[1]

, Governor Gardner did not make the initial personnel 
appointments to the boards until April, 1992. The Board did not begin operations until May 15, 
1992 – four days after the deadline for filing a petition for review.Accordingly, a board did 
not technically exist on May 11, 1992, to receive and act upon a petition for review. This 
Board will not interpret RCW 36.70A.290 literally when to do so would lead to an 
impossibility – a potential petitioner could not file a petition for review challenging Mercer 
Island Ordinance No. A-96 by May 11, 1992, when the Board did not begin functioning until 
May 15, 1992. It is therefore 

ORDERED that the Respondent’s Motion to Dismiss for failure of the Petitioner to comply with 
the time requirements of RCW 36.70A.290 for filing a petition for review is denied. For 
purposes of this proceeding, the Board accepts the Petition filed by James C. Gutschmidt on 
September 17, 1992, as timely filed. That petition, as modified by the Amended Petition filed 
with the Board on October 9, 1992, will control this appeal. 

The Respondent also argues that the case should be dismissed because the Petitioner failed to 
comply with the time requirements for filing petitions established at WAC 242-02-220. 
Respondent accurately points out that this Board did not receive Petitioner’s April 23, 1992, letter 
to DCD until August 10, 1992 – well after the May 11, 1992, deadline or even sixty days from the 
date the Board began operations (e.g., July 14, 1992). 

What was the earliest date on which the board could have undertaken proceedings (including 
acceptance of the filing of a petition for review) in accordance with its adopted administrative 
rules of practice and procedure? The Emergency Rules were adopted on June 16 and became 
effective on June 17, 1992, just one month after appointment of members to the boards took 
effect. The latter date, therefore, is the earliest date on which the board could have taken action on 
a Petition for Review, assuming that Petitioner was aware of the June 17 adoption of the Rules. 
Yet establishing this date as the starting point for Petitioner to act is questionable, since the 
Emergency Rules were not published until August 5, 1992. 

Realizing the unique factual circumstances in this case, the Board concludes that the deadline for 
filing a petition for review in this case only was sixty days from the publication of the Board’s 
Emergency Rules, or by Monday, October 5, 1992. Since the Petition for Review in this case was 
filed on September 17, 1992, it is therefore 

ORDERED that the Respondent’s Motion to Dismiss for failure to meet the time requirements 
of Chapter 242-02 WAC for filing a petition for review is denied. 



b. Respondent’s Motion to Dismiss for the Board’s failure to issue a decision in 180 days 
(assuming that the April 23, 1992, letter is found to be a valid petition.) 

Respondent argues that if the Board denies its motion to dismiss the case because the Petitioner 
failed to timely file his Petition for Review, that alternatively, the Board should dismiss the case 
due to its failure to issue a decision within 180 days as required by RCW 36.70A.300(1). 

Petitioner argues that the controlling date should be September 17, for determining the Board’s 
compliance with the Act’s time limit for issuing a final order. 

RCW 36.70A.300(1) provides that: 

The board shall issue a final order within one hundred eighty days of receipt of the petition for 
review. . . 

The Board has already concluded that the triggering event in this case was the filing of the 
Petition for Review on September 17, 1992. Consequently, the Board must issue its final order in 
this case within one hundred eighty days of that date – by March 16, 1993. It is therefore 

ORDERED that the Respondent’s Motion to Dismiss for failure of the Board to issue a final 
order within one hundred eighty days of receipt of the petition for review is denied. 

c. Respondent’s Motion to Dismiss for failure of Petitioner to set forth a detailed statement of 
issues in his petition. 

Respondent alleges that Petitioner failed to comply with RCW 36.70A.290(1) and the Permanent 
Rules at WAC 242-02-210(2)(c) because the Petitioner failed to set forth a detailed statement of 
issues. 

Petitioner argues that the Board’s Rules specify substantial compliance with requirements for 
petition content, and that the document meets the intent of the regulation. Further, the Board’s 
Prehearing Order, not challenged by Respondent, is the document controlling the issues to be 
heard. 

RCW 36.70A.290(1) provides: 

All requests for review to a growth planning hearings board shall be initiated by filing a petition 
that includes a detailed statement of issues presented for resolution by the board. (emphasis 
added). 



In addition, WAC 242-02-210 of the Emergency Rules provided: 

(1) A petition for review shall substantially contain: 

. . . 

(iii) A detailed statement of issues presented for resolution by the board. (emphasis added).
[2]

The Petition for Review filed in this case substantially complies with the requirements of 
WAC 242-02-210. It is therefore 

ORDERED that the Respondent’s Motion to Dismiss the case for failure of the Petitioner to 
comply with the content requirements of RCW 36.70A.290(1) and WAC 242-02-210 is denied. 

d. Respondent’s Motion to Dismiss for failure of Petitioner to state that he had read the Petition 
and believed the contents to be true, and for failure to separately number paragraphs. 

Respondent maintains that Petitioner violated WAC 242-02-210(2)(g) of the Permanent Rules by 
failing to have included a statement that indicates he had read the petition and believed the 

contents to be true.
[3]

 Respondent also alleges that Petitioner violated WAC 242-02-210(2) of the 
Permanent Rules by failing to have numbered paragraphs in his Petition for Review. 

Petitioner argues that he has substantially complied with the intent of the Emergency Rules. 

WAC 242-02-210(1)(b)(vii) of the Emergency Rules requires the petitioner to include in the 
petition for review a statement that the petitioner has read the petition and believes the contents 

to be true.
[4]

 The Petition for Review filed in this case on September 17, 1992, contains such a 
statement as does the Amended Petition for Review that was filed on October 9, 1992. It is 
thereforeORDERED that the Respondent’s Motion to Dismiss for failure of the Petitioner to 
comply with the requirements of WAC 242-02-210 (dealing with a statement that the contents of 
the petition are believed to be true) is denied. 

WAC 242-02-210(1)(b) of the Emergency Rules and (2) of the Permanent Rules requires a 
petition for review to contain “numbered paragraphs”. Although the Petition for Review does not 
contain numbered paragraphs per se, the Amended Petition does. This Board will not dismiss a 
petition for lack of compliance with such a technical requirement. Therefore, it is 

ORDERED that the Respondent’s Motion to Dismiss for failure of the Petitioner to number para
graphs in his Petition for Review is denied. 



e. Respondent’s Motion to Dismiss Board Raised Issue No. A-1 asks whether the Board has 
jurisdiction to consider requirements of statutes other than the Act and the State Environmental 
Policy Act (SEPA). 

The Respondent argues that this issue can only be answered in the negative – that this Board has 
jurisdiction to consider only the requirements of the Act and SEPA. 

Petitioner argues that the City characterized the Ordinance in its entirety as having been enacted 
pursuant to the Act; therefore, the Board has jurisdiction to consider any matter related to its 
adoption and contents, including public input and protection of property rights. 

RCW 36.70A.280(1) provides: 

A growth planning hearings board shall hear and determine only those petitions alleging either: 
(a) That a state agency, county, or city is not in compliance with the requirements of this chapter, 
or chapter 43.21C RCW as it relates to plans, regulations, and amendments thereto, adopted 
under RCW 36.70A.040; or (b) that the twenty-year growth management planning population 
projections adopted by the office of financial management pursuant to RCW 43.62.035 should be 
adjusted. 

The Board interprets RCW 36.70A.280(1) to limit its jurisdiction only to matters that fall within 
the purview of the Act and SEPA. 

Although Respondent’s Motion to Dismiss Board Raised Issue No. A-1 will be granted, the Board 
will not enter an Order dismissing this issue until it issues its final decision and order in this 
matter. 

f. Respondent’s Motion to Dismiss Board Raised Issue No. A-3, and Petitioner’s Issues Nos. 
B-14 and B-15. These issues ask whether the Board has jurisdiction to determine specific federal 
and state constitutional issues. 

The Respondent argues that these three issues should be dismissed because the Board does not 
have jurisdiction to determine either state or federal constitutional issues. 

Petitioner argues that RCW 36.70A.020(6) addresses “takings”, and that Attorney General’s 
Opinion (AGO) 1992 No. 23 states that the Board has a responsibility to address the issue – the 
property rights of landowners must be protected from “taking” and arbitrary and discriminatory 
actions arising from adoption of the Ordinance at issue. He further argues that members of the 
Board, as state employees, have a duty to uphold the State and Federal constitutions; as citizens, 
they have a duty to determine constitutional issues. 



The question thus becomes whether the Board has jurisdiction to determine constitutional issues. 
The general rule is that an administrative board does not have jurisdiction to hear constitutional 
issues. Instead, administrative agencies have to rely on express or implied powers to hear 
constitutional matters: 

“Administrative agencies are creatures of the legislature without inherent or common-law 
powers and may exercise only those powers conferred either expressly or by necessary 
implication.”Chaussee v. Snohomish County Council, 38 Wn. App. 630, 636, 689 P.2d 1084 
(1984). State v. Munson, 23 Wn. App. 522, 524, 597 P.2d 440 (1979); seeHuman Rights Common 
v. Cheney Sch. Dist. 30, 97 Wn.2d 118, 125, 641 P.2d 163 (1982). (emphasis added). 

Although this Board is not technically an administrative agency, it is a creature of statute, 
charged with interpreting certain specified statutes. 

Nichols v. Snohomish County, 47 Wn. App. 550, 736 P.2d 670 (1987) further provides: 

[1] The Snohomish County Civil Service Commission is a creature of statute and is necessarily 
limited to the powers and duties authorized by the Legislature.Human Rights Comm’n v. Cheney 
Sch. Dist. 30, 97 Wn.2d 118, 641 P.2d 163 (1982); Cole v. Utilities & Transp. Comm’n, 79 Wn.2d 
302, 485 P.2d 71 (1971). Nichols, at 553 (emphasis added). 

Finally, Cole v. Washington State Utilities and Transportation Commission, 79 Wn.2d 302, 306, 
485 P.2d 71 (1971), held: 

An administrative agency must be strictly limited in its operations to those powers granted by the 
legislature. State ex rel. PUD 1 v. Department of Pub. Serv., 21 Wn.2d 201, 150 P.2d 709 (1944). 
(emphasis added). 

Therefore, the exception to the general rule is that jurisdiction is granted if the board is given 
explicit authority to review constitutional issues or if such power is implied. 

The Growth Planning Hearings Boards clearly do not have jurisdiction to consider whether a local 
jurisdiction’s regulations violate the Freedom of Speech or Religion Clauses. Nothing in the Act 
explicitly or implicitly grants the Board the authority to answer these constitutional questions. It 
is therefore 

ORDERED that the Respondent’s Motion to Dismiss Petitioner’s Issue No. B-14 as it relates to 
the First, Fifth and Thirteenth Amendments of the Federal Constitution is granted. 

The question remains whether the Board has jurisdiction to determine takings and substantive 
due process violations. It can be argued that the Act provides explicit or implied authority 



granting jurisdiction. Specifically, does the following language from the Planning Goals provision 
of the Act explicitly or implicitly authorize a board to consider takings issues?RCW 36.70A.020 
provides: 

The following goals are adopted to guide the development and adoption of comprehensive plans 
and development regulations of those counties and cities that are required or choose to plan 
under RCW 36.70A.040. The following goals are not listed in order of priority and shall be used 
exclusively for the purpose of guiding the development of comprehensive plans and development 
regulations: 

. . . 

(6) Property rights. Private property shall not be taken for public use without just 
compensation having been made. The property rights of landowners shall be protected from 

arbitrary and discriminatory actions. (emphasis added).
[5]

SinceRCW 36.70A.280 gives a 
board jurisdiction over any matter within the chapter and since RCW 36.70A.020(6) discusses 
private property rights, Petitioner argues that explicit authority has been granted the Board to 
determine such constitutional issues. Alternatively, the Respondent adopts the opinion held by 
the Attorney General’s Office, citing AGO 1992 No. 23, that the Board has jurisdiction to 
determine whether private property rights have not been properly considered, or have been 
considered in an arbitrary or discriminatory manner. However, the Board does not have 
jurisdiction to consider or resolve questions regarding the specific impact of plans or 
regulations on individual property. 

In Lejeune v. Clallam County, 64 Wn. App. 257; ___ P.2d ___ (1992), the court held that “An 
express grant of quasi-judicial power must be accompanied by reasonable standards that define in 
general terms what is to be done and the administrative body that is to do it”. Lejeune, at 272 
citing Rody v. Hollis, 81 Wn.2d 88, 91, 500 P.2d 97 (1972). In other words, RCW 36.70A.020(6) 
on its face, or the Act in total, must provide sufficient standards for determining takings issues. 
The Board concludes that neither RCW 36.76A.020(6) nor the Act in its entirety provide such 
reasonable standards. The Act fails to provide any mechanism for the Board to assess damages, in 
the event we concluded that an unconstitutional taking had taken place. Instead, the sanctions a 
board can impose are limited to those specified at RCW 36.70A.300 and .330. Imposing monetary 
damages against a local government is not specifically listed. Second, even if the Board con
cluded that it could determine that a local regulation violates the takings provisions of the 
constitution, how could the Board impose specific damages when all that is being reviewed is the 
legislative action taken below and not how that legislative action affects a particular piece of 
property? The Board will not even know what specific parcel allegedly has been 
unconstitutionally taken. 



The Board concludes that it lacks the requisite specific authority to determine whether Mercer 
Island Ordinance No. A-96 is unconstitutional because it violates the rights of private property 
owners. Instead, the Board has jurisdiction only to determine whether a local government 
appropriately considered the potential of unconstitutional takings before adopting a regulation or 
plan under the Act. It is therefore 

ORDERED that the Respondent’s Motion to Dismiss Board Raised Issue A-3, Petitioner’s Issue 
No. B-14 as it relates to the Fifth Amendment of the Federal Constitution, and Petitioner’s Issue 
No. B-15 is granted. These three issues will not be argued at the hearing in this case. 

g. Respondent’s Motion to Disqualify Ralph Gutschmidt and William Wright for failure to 
sign the Petition (assuming that the April 23 Petition is not found to be valid.) 

Respondent argues that since Ralph Gutschmidt and William Wright did not sign either the 
initial Petition for Review nor the Amended Petition for Review, that they are not parties to this 
case. 

In a Response filed November 16, 1992, Petitioner asks that the April 23 letter, in combination 
with the September 17 and October 9 Petitions, be considered in combination as “the Petition”, 
allowing Ralph Gutschmidt and William Wright to continue as parties. 

The initial letter, sent April 23, 1992, bore the signatures of James C. Gutschmidt, Ralph Gut
schmidt and William H. Wright. The petitions filed on September 17 and October 9, 1992, bore 
only the signature of James C. Gutschmidt. 

If the April 23 letter were to be accepted as the controlling document for these proceedings, 
clearly Ralph Gutschmidt and William H. Wright would be parties together with James C. 
Gutschmidt. Otherwise, they could move for intervention, or James Gutschmidt could identify 
them as witnesses when he filed his Preliminary Witness List. In fact, Petitioner did both: 
Petitioner’s Motion for Intervenor Status for William Wright and Ralph Gutschmidt, and 
Petitioner’s Preliminary Witness List identifying William Wright and Ralph Gutschmidt, were 
filed Nov. 6, 1992. 

The Board has already decided that the September 17, 1992, Petition for Review and subsequent 
Amended Petition for Review are the controlling documents in this case, and not the letter dated 
April 23, 1992. Since neither William Wright nor Ralph Gutschmidt signed the Petition or 
Amended Petition, they are not parties to this case. It is therefore 

ORDERED that the Respondent’s Motion to Disqualify Ralph Gutschmidt and William Wright 



as parties in this case is granted. 

3. Petitioner’s “Motion for Intervenor Status” for William Wright and Ralph Gutschmidt, filed 
November 6, 1992, asks the Board to grant intervenor status to Wright and Ralph Gutschmidt if 
the Respondent’s motion to disqualify them is granted. 

In a Response filed November 16, 1992, Respondent asks that the motion be denied, alleging that 
the purpose of the Motion is to circumvent Wright’s and Gutschmidt’s loss of jurisdiction if the 
Board rules that the April 23 Petition is not valid, and to delay the proceedings. 

WAC 242-02-270, entitled “Intervention” states: 

(1)Any person whose interest may be substantially affected by a proceeding before a board may 
by motion request status as an intervenor in the case. 

(2)In determining whether a person qualifies as an intervenor, the presiding officer shall apply 
the civil rules of the superior courts of this state. 

(3)If the person qualifies for intervention, the presiding officer may impose conditions upon the 
intervenor’s participation in proceedings, either at the time that intervention is granted or at any 
subsequent time. Conditions may include: 

(a)Limiting the intervenor’s participation to designated issues in which the intervenor has a 
particular interest as demonstrated by the motion; 

(b)Limiting the intervenor’s use of discovery, cross-examination, and other procedures so as to 
promote the orderly and prompt conduct of the proceedings; and 

(c)Requiring two or more intervenors to combine their presentations of evidence and argument, 
cross-examination, discovery, and other participation in the proceedings. 

(4)The presiding officer shall timely grant or deny each motion and specify conditions, if any. 

The Board concludes that Ralph Gutschmidt and William Wright meet the requirements of 
intervenors. It is therefore  

ORDERED that the Petitioner’s Motion for Intervention to grant intervenor status to Ralph Guts
chmidt and William Wright is granted.  

4. Petitioner’s “Motion for Declining to Permit the Appearance of Ron Dickinson Before 
This Board”, was filed Oct. 19, 1992. Petitioner claims that because Mr. Dickinson holds a 



conflicting position with the City, in addition to that of City Attorney, where he has a direct effect 
on Petitioner’s business, he should not be permitted to represent the Respondent in this case. 
Petitioner further alleges that Mr. Dickinson violated certain Rules of Professional Conduct by 
making ex parte comments intended to sway the Board. 

Respondent argues that the negative effect of that dual role on Petitioner, if any, would result 
from actions taken by the City in response to a land use permit application by Petitioner, and 
would not affect Petitioner in the matter before the Board. In addition, Respondent argues that 
Petitioner has failed to demonstrate how he is harmed by comments made during a Board hearing 
in another case. 

In his motion filed on October 19, 1992, Petitioner alleges that Mr. Dickinson violated RPC 3.3(a)
(1) when he knowingly made a false statement of material fact or law to the Board. Petitioner 
claims that Dickinson made a such a statement, dealing with the timeliness of Petitioner’s filing 
of his Petition for Review, at a Prehearing Conference held by the Board on September 21, 1992 
in the Board’s Case No. 92-3-0001, James C. Tracy v. City of Mercer Island. The issue was raised 
when the Board inquired of Mr. Dickinson whether there was an opportunity for consolidation of 
the two cases, since the subject matter in the Tracy case is the same as Petitioner’s, the City’s 
adoption of Interim Critical Area Regulations. 

The Board prepared and reviewed a transcript of relevant portions of the September 21, 1992, Pre
hearing Conference at which Dickinson made reference to the instant appeal. Copies were 
provided to Petitioner and Respondent. Mr. Dickinson’s comments were in response to a question 
from the Board whether any discussions about consolidation had taken place. 

In that same motion, Petitioner states that Dickinson violated RPC 3.6 when he made an 
extrajudicial statement likely to prejudice the Board’s adjudicative proceeding, when he told a 
newspaper reporter that the petition had not been properly filed. In an article published in the 
September 23, 1992, edition of the Mercer Island Reporter, Mr. Dickinson is quoted as saying 
that he would ask the Board to dismiss the case for Petitioner’s failure to set forth the issues in 
accordance with the Board’s Rules. The article further paraphrases his observation: “Legal 
protocol might also keep the board from ruling on Gutschmidt’s appeal, because it was not filed 
in the proper manner by the board’s established deadline, according to Dickinson.” Had the 
Petitioner not raised the issue about this article, the Board would have been unaware of its 
existence. 

Finally, Petitioner argues that Dickinson violated RPC 4.4 when he used his authority as Interim 
Director of the City’s Department of Community Development to impose burdensome 
requirements on a development permit issued by the Department to Petitioner. Dickinson’s 



interim appointment to the position was effective August 31, 1992. The permit in question was 
issued September 1, 1992. With the appointment of a permanent director to take effect early in 
January, l993, Mr. Dickinson will serve solely as City Attorney thereafter. 

The Board concludes that any conflict which might arise from City Attorney Dickinson’s addi
tional role as Interim Director of Community Development should be addressed by the City, and 
not the Board. Furthermore, Mr. Dickinson did not violate the Rules of Professional Conduct. It is 
therefore 

ORDERED that Petitioner’s Motion to Disqualify Ron Dickinson is denied. Mr. Dickinson is 
authorized to continue to represent the City in this case. 

5. Petitioner’s “Motion for Default Judgment”, filed October 14, 1992, asks the Board to 
render a default judgment in favor of Petitioner by declaring Ordinance No. A-96 to be void. The 
basis of the Petitioner’s motion is that the Respondent untimely filed its Index in violation of 
WAC 242-02-520(1) of the Emergency Rules. WAC 242-02-520(1) stated: 

Within twenty days of service of a petition for review the respondent shall file with the board a 
list or index of all material used in taking the action which is the subject matter of the petition for 
review. In addition, the written or tape recorded record of the legislative proceedings where the 

action was taken shall be available to the petitioner
[6]

.The Petition for Review was filed with the 
Board on September 17, 1992. The Board does not know exactly when the Petitioner served the 
Respondent with a copy of his Petition for Review. Assuming that the Petition was also served on 
September 17, 1992, under the Emergency Rules, the Respondent should have filed its Index 
within twenty days, i.e., by October 7, 1992. Respondent did not file its Index until October 15, 
1992. [The Board notes that had the Permanent Rules been in effect, the Index would not have 
been due until October 17, 1992]. Although the Respondent did not strictly comply with the 
Emergency Rule filing requirement of WAC 242-02-520(1), this Board will not declare an 
ordinance void for Respondent’s failure to file the Index within twenty days. It is therefore 

ORDERED that Petitioner’s Motion for Default Judgment is denied. 

6. Petitioner’s “Motion for Admission of Supplemental Evidence Not Included In Index of 
Materials”, filed October 27, 1992, lists twenty-six documents or groups of documents that Peti
tioner asks to be included in the Index. He states that the documents have been mentioned in Peti
tion and subsequent motions, and that he believes that they are necessary to support his claims 
and to disprove Respondent’s positions. He notes that his petition challenges not only the 
Ordinance, but the process of adoption. Petitioner added one additional document to the list in 
the course of the motions hearing. In addition, the motion requests that seven witnesses or groups 



of witnesses be permitted to testify. 

Respondent asserts that the Index is properly limited to what the Council relied upon in adopting 
the Ordinance. 

7. Petitioner’s “Motion to Compel Respondent to File Complete Index of Materials and Sup
plemental to Default Judgement Motion”, filed November 6, 1992, asks the Board to render 
default judgment in his favor because of Respondent’s failure to provide a complete Index, or in 
the alternative, to compel Respondent to provide a complete Index of Materials. (See also 
Petitioner’s Motion for Default Judgment, Oct. l4, 1992.) He requests that a list of documents set 
forth in the Motion, and other documents referenced therein, be admitted as exhibits. Finally, he 
alleges that Respondent’s Attorney, having represented that the Index filed by him was in 
accordance with the Board’s Regulations, is in violation of RPC 3.3 (a)(1), (a)(4) and (c). 

Petitioner asserts that the City’s determination of the materials that constitute the record of its 
decision, as presented to the Board in an Index, is inadequate, and requests that additional 
materials be added to the Index, and asks the Board to allow supplementation of the record of the 
City’s action through testimony of witnesses and/or admission of other documents at the hearing 
on the Petition for Review. 

The following lists of documents and witnesses, offered in compliance with the Board’s Rules or 
as a part of the above two Motions, were reviewed by the Board: 

List A. Index of Materials and Petitioner’s Designation of Exhibits. Respondent filed an 
Index of Materials on October 15, 1992. Respondent identified those materials which he deemed 
to be necessary for resolution of the issues in this matter in his Designation of Index of Materials, 
filed October 19, 1992; and stated that those not so designated are not necessary for resolution of 
the issues. The parties stipulated to the admission of the following designated documents, using 
Respondent’s numbering: 

1. c.Mercer Island Municipal Code, Title 17, Chapter 17.08, Land Clearing Code 

1. d.Mercer Island Municipal Code, Title 17, Chapter 17.10, Steep Slope Code 

1. f.Mercer Island Zoning Code, Chapter 19.04.130 (Shoreline Management Master 
Program) 

1. g.Washington Administrative Code, Title 173 - as appropriate 

1. h.Mercer Island Municipal Code, Title 17, Chapter 17.80 (Environmental Procedures 



Code) 

6.Map, Mercer Island Water Courses, dated January 5, 1990 

7.Cover sheet for single family construction 

8.A Field Guide to Mercer Island’s Critical Areas 

9.Interim Regulations for Critical Areas 

11.Mercer Island City Council Agenda Bill 2650 - for agenda of February 24,1992 

12.Mercer Island City Council Minutes accepting Ordinance A-96, passed February 24, 1992 

13.City of Mercer Island Ordinance No. A-96, adopted February 24, 1992 

15.Minutes of Mercer Island Planning Commission Meeting on Growth Management Act 

List B. Included in Motion for Supplementation of the Index. In a motion filed November 6, 
1992, Petitioner asks that Respondent be required to supplement the Index with the following 
materials: (List renumbered for purposes of this order) 

1.Posted agendas for Planning and City Council meetings, other than the February 24 City 
Council Meeting 

2.Press releases and public announcements 

3.Audits showing funding from GMA, and City accounting for such funds 

4.Correspondence with the State Growth Management Division regarding implementation of 
Critical Areas Ordinances 

5.Internal communications within the City of Mercer Island pertaining to Ordinance A-96 

6.Transcripts or tape recordings, that exist, of all “public meetings”, including the February 24, 
1992, City Council meeting, referred to by the City in newspaper articles and press releases 
and also in answers to Petitioner and also in answer to questions made by James Tracy, and the 
Board at the James Tracy Hearing held on November 2, 1992 

7.City provided handouts explaining Ordinance A-96, and answering questions presented by 
the public 



8.Other papers, files, documents, statutes, correspondence, and accounts pertinent to imple
mentation of Ordinance A-96. Including materials provided for the James Tracy Hearing and 
those mentioned 

List C. Petitioner’s List of Requested Supplemental Evidence. In a motion filed October 27, 
1992, Petitioner asks that twenty-six documents be included as evidence; the list has been renum
bered for purposes of this order. Petitioner supplemented the list with an additional document at 
the Motion hearing (see No. 27, below.) In addition, the motion included in the list of documents 
seven witnesses; these are separately enumerated. 

Documents: 

1.RCW 36.70A.040 

2.Ordinance A-96, including the FIELD GUIDE and FOLDOUT SHEET referenced in Ordi
nance A-96 

3.All announcements published by the City of Mercer Island regarding Ordinance A-96. 
Including announcements pertaining to Planning Commission meetings or hearings, and City 
Council meetings or hearing in which Ordinance A-96 was discussed 

4.RCW 35A.13.200 

5.Complete text of William Wright’s speech that was not allowed to be presented at the City 
Council Meeting on February 24, 1992 

6.Complete text of Ralph Gutschmidt’s speech that was not allowed to be presented at the City 
Council Meeting on February 24, 1992 

7.Statements from the State Auditor’s office regarding expenditure of GMA funds as they were 
dispersed to Mercer Island in 1990, 1991, 1992. Should include reasons for disbursement, 
amounts and final audit. Also Copies of City of Mercer Island funding requests as they pertain 
to GMA 

8.City of Mercer Island accounting of GMA funds showing where they were expended. Also 
any copies of city requests for funds 

9.Internal communications within the City of Mercer Island pertaining to Ordinance A-96 

10.Communications between the City of Mercer Island, and Growth Planning Division of the 



State of Washington concerning Ordinance A-96 

11.Statements, as necessary, from those who attended the February 24, 1992 City Council 
meeting 

12.Transcripts of all “public meetings” referred to by the City of Mercer Island in newspaper 
articles, and press releases, and also in answers to PETITIONER regarding Ordinance A-96 

13.Agendas of those meetings 

14.Public announcements of those meetings 

15.All communications and guidelines within City files pertaining to Ordinance A-96, sub
sequent to February 24, 1992 

16.All city handouts provided to those in attendance to “public meeting and hearings” 

17.Slide shows presented at “public meetings and hearings” 

18.Handout included in Petitioner’s “Amended petition of review paragraph number 2.3 

19.Federal and State Constitution 

20.James Tracy Pre-conference hearing tapes 

21.Copies of all newspaper articles that mention the name James C. Gutschmidt beginning in 
January 1990 to the present 

22.All newspaper articles that mention the “Citizens for the Protection of private property 
rights and ownership” 

23.September 14, 1992 city Council meeting tapes and minutes 

24.Copies of Fred Wilmeth’s letter of resignation 

25.City of Seattle Critical areas ordinance in response to GMA 

26.Such other evidence that is necessary to substantiate, clarify, or prove allegations within 
PETITION, and MOTIONS” 

27.(Added at Motion Hearing) Petitioner’s transcript of February 24, 1992, City Council 



Meeting 

Witnesses: 

1.The City Council in its entirety 

2.The Planning Commission 

3.Fred Wilmeth 

4.James Tracy 

5.Altinay and Associates 

6.James Eaton 

7.Tony Vedrich 

The Board next addressed what materials constitute “the record below”, specifically whether the 
material presented to the Board for its review is limited by the Act and the Boards’ regulations to 
the documents and testimony reviewed by the legislative body taking the action, in this instance 
the Mercer Island City Council. Alternatively, should it include documents and testimony used by 
an advisory body, in this instance the Planning Commission, which made a recommendation to 
the Council? Should it include such documents and testimony where they were considered but not 
acted upon affirmatively?  

The Act, at RCW 36.70A.290, provides that: 

(4)The board shall base its decision on the record developed by the city, county, or the state 
and supplemented with additional evidence if the board determines that such additional 
evidence would be necessary or of substantial assistance to the board in reaching its decision. 

The Joint Growth Planning Hearings Boards’ Rules of Practice and Procedure, at WAC 242-02-
520, sets forth a procedure for arriving at a set of documents that will comprise the record for pur
poses of a Board’s review. In developing the Rules, the Boards attempted to balance the Peti
tioner’s need to have access to a full picture of the process and decision below, and the equally 
compelling need to avoid burdening the record with an excessive volume of documents of 
perhaps marginal relevance. 

The device selected to meet those objectives was a two-step process: the Respondent’s production 
of an index or list of materials, followed by Petitioner’s and Respondent’s identification of items 



on that list that each intends to offer as exhibits: 

(1)Within thirty days of service of a petition for review, the respondent shall file with the 
board and serve a copy on Petitioner(s) of an index of all material used in taking the action 
which is the subject of the petition for review. The index shall contain sufficient identifying 
information to enable unique documents to be distinguished. In addition, the written or tape 
recorded record of the legislative proceedings where action was taken shall be available to the 
petitioner for inspection. (Emphasis added) 

(2)Unless otherwise directed by the board or presiding officer, within fifty days of the filing of 
the petition for review, each of the parties shall identify those documents listed in the index 
which the party intends to use as an exhibit. The documents identified in this stage shall be 
labeled “preliminary list of exhibits.” The preliminary list of exhibits shall be filed with the 
board and a copy served on all parties. In complying with the requirements of this subsection, 
parties shall not simply designate every document but shall carefully review the index, and 
designate only those documents that are reasonably necessary for a full and fair determination 
of the issues presented. 

The Act, at RCW 36.70A.290(4), clearly gives the Board discretion to balance the direction to 
rely on the record developed below with the authority to supplement that record when and as it 
finds it necessary in order to reach its decision. 

While a respondent may argue that the requirement to prepare an exhaustive index, and to pro
duce some or all of the records listed therein upon the demand of the Petitioner, imposes a new 
and significant burden, in fact the Boards’ regulation demands no more than is required by the 
Public Records section of the State’s Disclosure Law; see RCW 42.17.260, Documents and 
indexes to be made public. 

A Respondent’s Index should, at a minimum, be responsive to the issues identified in the Petition 
for Review. Clearly, this places a burden on Petitioner to frame the issues with particularity, so 
that the relevant documents can be identified. For instance, where the Petition in this matter 
alleges that compliance with required public participation was deficient, then the Index should 
include, as appropriate, documents and records such as public notices of meetings and hearings; 
transcripts (if available) or minutes of such activities; SEPA compliance documents, including 
publication of notice of a Declaration of Non-Significance or availability of an Environmental 
Impact Statement. 

After examining whether the Index filed with the Board is in compliance with the Act and the 
Board’s Rules, the Board concludes that a more inclusive Index than submitted by Respondent 



best meets the intent of the Act and the Rules. The issue, then, is whether the deficiencies justify 
dismissal of this matter, or are best remedied by amendment of the Index or through Board 
consideration of offers of supplemental evidence at the Hearing on the Petition for Review. 

We conclude that: any omission of documents from the initial Index does not justify dismissal of 
the matter; and that amendment of the Index would be an idle act, where the Board can determine 
what additional documents, if any, should be admitted into evidence at the time of the hearing. 
Petitioner has also failed to persuade us that Respondent’s representation of his Index as being in 
compliance with the Board’s Rules was a violation of Rules of Court Procedure. Further, Peti
tioner did not convince us that we cannot base our decision on the record below, without 
testimony of witnesses at the hearing. Finally, certain exhibits listed above will be admitted into 
evidence; others may be offered at hearing, as specified below: It is therefore  

ORDERED that 

That portion of Petitioner’s Motion No. 7 asking for Default Judgment for Respondent’s failure to 
provide a complete Index is denied. 

That portion of Petitioner’s Motion No. 7 asking for modification of the Index is denied. 

The designated documents listed in List A above are admitted into evidence. 

The documents specified in List B above were also presented in List C. Therefore the Board will 
only consider List C. 

The documents specified in List C will be dealt with as follows. Where the Board has determined 
that a document can be offered at the hearing, it will hear arguments from the parties at that time 
and then decide whether to admit or exclude the document. 

1.The Board takes notice of this statute. 

2.The Ordinance has been admitted as an Exhibit; see List A, items No. 8, 9 and 11. 

3.The specified documents are admitted. 

4.The Board takes notice of this statute. 

5.Since William Wright has been granted Intervenor status, this document will not be admitted. 

6.Since Ralph Gutschmidt has been granted Intervenor status, this document will not be 
admitted. 



7.These documents may be offered as evidence at the Hearing. 

8.These documents may be offered in evidence at the Hearing. 

9.These documents may be offered in evidence at the Hearing; the Board will consider 
Respondent’s assertion of Public Disclosure Act exemptions from disclosure. 

10.These documents may be offered in evidence at the Hearing. 

11.`These documents may be offered in evidence at the Hearing. 

12.Relevant portions of these documents, or of tape recordings if transcripts are not available, 
may be offered in evidence at the Hearing. 

13.The specified documents, to the extent not included in Exhibit A-l5, are admitted. 

14.These documents are included in item No. 3 above. 

15.These documents may be offered in evidence at the Hearing. 

16.These documents may be offered in evidence at the Hearing. 

17.This document may be offered in evidence at the Hearing, only to the extent it is not 
included in item No. A-11. 

18.This document is included in item No. 16 above. 

19.The Board takes notice of these documents. 

20.The Board takes notice of these documents. 

21.These documents may be offered in evidence at the Hearing. 

22.These documents may be offered in evidence at the Hearing. 

23.These documents may be offered in evidence at the Hearing. 

24.This document may be offered in evidence at the Hearing. 

25.This document may be offered in evidence at the Hearing. 



26.Such documents will be excluded, absent greater specificity as to contents and relevance. 

27.This document may be offered in evidence at the Hearing. 

No witnesses will be allowed at the hearing on the Petition for Review. 

So ORDERED this 31st day of December, 1992. 

CENTRAL PUGET SOUND GROWTH PLANNING HEARINGS BOARD 

Chris Smith Towne, Presiding Officer 
Joseph Tovar, AICP, Board Member 
 

[1]
RCW 36.70A.250 provides:

(1)There are hereby created three growth planning hearings boards of the state of Washington....
[2]

The same language is contained in the Permanent Rules at WAC 242-02-210(1) and (2)(c).
[3]

A similar requirement is found in the Permanent Rules at WAC 242-02-210(2)(g).

[5]
The language of Subsection (6) of RCW 36.70A.020 paraphrases Amendment 9 of the Washington Constitution 

which provides:
Art. I para. 16 Eminent Domain.

Private property shall not be taken for private use, except for private ways of necessity, and for drains, flumes, 
or ditches on or across the lands of others for agricultural, domestic, or sanitary purposes.No private property 
shall be taken or damaged for public or private use without just compensation having been first made, or paid 
into court for the owner, and no right-of-way shall be appropriated to the use of any corporation other than 
municipal until full compensation therefor be first made in money, or ascertained and paid into court for the 
owner, irrespective of any benefit from any improvement proposed by such corporation, which compensation 
shall be ascertained by a jury, unless a jury be waived, as in other civil cases in c courts of record, in the 
manner prescribed by law.Whenever an attempt is made to take private property for a use alleged to be public, 
the question whether the contemplated use be really public shall a judicial question, and determined as such, 
without regard to any legislative assertion that the use is public:provided, That the taking of private property 
by the state for land reclamation and settlement purposes is hereby declared to be for public use. (emphasis 
added).

[6]
Subsection (1) of WAC 242-02-520 was modified with the adoption of the permanent rules of practice and 

procedure. That provision in the permanent rules provides as follows:
Within thirty days of service of a petition for review, the respondent shall file with the board and serve a copy on 
petitioner(s) of an index of all material used in taking the action which is the subject of the petition for review.The 
index shall contain sufficient identifying information to enable unique documents to be distinguished.in addition, the 
written or tape recorded record of the legisla5tive proceedings where action was taken shall be available to the 
petitioner for inspection.s
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