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EVERETT, INC.,
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Case No. 96-3-0037
ORDER GRANTING MOTION TO 
DISMISS 

I. Procedural Background

On December 12, 1996, the Central Puget Sound Growth Management Hearings Board (the Board) received a 
petition for review from John Wallock and Deja Vu of Everett, Inc. (Petitioners).The matter was assigned Case No. 
96-3-0037 and is referred to as Wallock II.Wallock challenges two ordinances adopted by the City of Everett 
(Ordinance Nos. 2177-96 and 2178-96) on the grounds that they are not in compliance with the Growth Management 
Act.

A prehearing conference was held on January 13, 1997.The Board issued its Prehearing Order (PHO) in this case on 
January 16, 1997.The PHO set forth the Legal Issues and established deadlines for filing dispositive motions and 
briefs.

On January 27, 1997, the Board received “Respondent City of Everett’s Motion to Dismiss” (City’s Brief). 

On February 5, 1997, the Board received “Petitioners’ Response to the City’s Motion to Dismiss” (Petitioners’ 
Response Brief). 

On February 10, 1997, the Board received “Respondent City of Everett’s Reply to Petitioner’s Response to Motion to 
Dismiss” (City’s Reply). 

The Board did not conduct a hearing on the motions in this case; the Board issues this Order upon review of the 
documents referenced above. 

II. Finding of fact

1.The “CERTIFICATE OF SERVICE” attached to the petition for review, reads as follows:

CERTIFICATE OF SERVICE 



I hereby certify, under penalty of perjuryunder the laws of the State of Washington that a true and correct 
copy of the above and foregoing has been furnished by Regular United States Mail to James D. Isles [sic], 
Esq., Assistant City Attorney, City of Everett, the Wall Street Building, 2930 Wetmore Avenue, 10th Floor, 
Everett, WA 98201, (fax (206) 259-8693); and to Jack R. Burns, Esq., and John Carroll., Esq., Attorneys for 
Petitioner, Jack R. Burns, P.S. 500 108th Ave N.E., # 770, Bellevue, WA 98004, (fax (206) 454-6195) this 
11th day of December, 1996 
__________/s/_______________ 
R. Bruce McLaughlin 

 

III. Discussion and conclusions

Legal Issue

In its January 27, 1997 Motion to Dismiss, the City of Everett offers numerous arguments to support the Motion for 
Dismissal.The first basis for dismissal offered by the City is that the Petitioners failed to serve the petition for review 
properly on the City.In response, Petitioners argue that service was valid; or alternatively, that Petitioners 
substantially complied with the Board’s service requirements.Therefore, the threshold issue is: “Did petitioners 
properly serve the city with the petition for review?”

Discussion

The joint Growth Management Hearings Boards’ Rules of Practice and Procedure are contained in Chapter 242-02 
WAC.The rules for service of petitions for review are found in WAC 242-02-230, which provide: 

WAC242-02-230Petition for review--Service and filing. 
(1) The original and three copies of the petition for review shall be filed with a board personally, or by first 
class, certified, or registered mail.Filings may also be made with a board by telegraph or by electronic 
telefacsimile transmission as provided in WAC 242-02-240.A copy of the petition for review shall be 
served promptly upon all other named parties.When a county is a party, the county auditor shall be served 
in noncharter counties and the agent designated by the legislative authority in charter counties. The mayor, 
city manager, or city clerk shall be served when a city is a party.When the state of Washington is a party, 
the office of the attorney general shall be served at its main office in Olympia unless service upon the state is 
otherwise provided by law.Proof of service may be filed with the board pursuant to WAC242-02-340. 
(2) A board may dismiss a case for failure to substantially comply with subsection (1) of this section.
(Emphasis added.) 

The Board’s Rules for Service are based upon the State’s Civil Procedures, specifically RCW 4.28.080, which 
provide in relevant part: 

RCW4.28.080Summons, how served. 
Service made in the modes provided in this section shall be taken and held to be personal service.The 
summons shall be served by delivering a copy thereof, as follows: 
. . . 
(2) If against any town or incorporated city in the state, to the mayor, city manager, or, during normal office 
hours, to the mayor's or city manager's designated agent or the city clerk thereof. 



In the present case, the City of Everett is the respondent party.The Board’s rules for service, as set forth in WAC 242-
02-230, require that the Mayor, City Manager or City Clerk be served with the petition for review.However, 
Petitioners’ “Certificate of Service” indicates that only James D. Iles, Assistant City Attorney for Everett, was served 
with the petition for review.See Finding of Fact above.On its face, the “Certificate of Service” does not satisfy the 
Board’s service requirements. 

Petitioner cites WAC 242-02-310(2) for the proposition that service upon the party’s attorney is valid service.WAC 
242-02-310, in its entirety, provides: 

WAC242-02-310Service of papers. 
(1) Parties filing pleadings, documents, exhibits and other papers with a board shall also promptly serve 
copies upon all other parties. 
(2) Service upon a party's attorney or other authorized representative shall be considered valid service for all 
purposes upon the party represented. 
(3) Decisions or orders of the board shall be served upon the parties or their attorney or representative of 

record, if any.
[1]

 
Petitioners’ reliance upon WAC 242-02-310(2) is misplaced.WAC 242-02-310 governs the service of pleadings, 
documents, exhibits, other documents, and Board decisions and orders, not service of the petition for review.Service 
for the petition for review is governed by WAC 242-02-230. 

Petitioners also argues that “the initial Petition for Review in Wallock I was served on the City Attorney, rather than 
on one of the individuals named in WAC 242-02-230(1), and the City did not demur or object to this service.
Therefore, this argument is barred to the City by the doctrine of laches.”Petitioners’ Response Brief, at 5.As the City 
correctly points out, the Board has explicitly rejected jurisdiction over equitable doctrines.See Tacoma v. Pierce 
County, CPSGMHB Case No. 94-3-0001, Final Decision and Order (July 5, 1994), at 50 (citing Order on Dispositive 
Motions (March 4, 1994), at 11). 

The Board concludes and holds that Petitioners failed to serve the City of Everett as provided in WAC 242-02-
230(1). 

Finally, Petitioner argues that strict compliance with the Board’s service procedures is not required; only substantial 
compliance is necessary.For this premise, Petitioners rely upon WAC 242-02-230(2), which provides: “(2) A board 
may dismiss a case for failure to substantially comply with subsection (1) of this section.”Petitioners also recognize 
that this WAC section “grants the Board the discretion to dismiss a Petition that is not served in substantial 
compliance with the requirements -- but does not mandate such dismissal.”Petitioners’ Response Brief, at 7. 

Petitioner suggests substantial compliance with the Board’s service procedures has been achieved.“Serving an 
Assistant City Attorney, who was counsel of record in a previous case between the same two parties, and originally 
dealing with substantially similar issues, not only constitutes substantial compliance as contemplated by the Code 
and governing case law, but also comports with the arguably contradictory provisions of WAC 242-02-310.Thus, the 
Board should find that service was accomplished in substantial compliance with WAC 242-02-230, and deny the 
Motion to Dismiss as it relates to service.”Petitioners’ Response Brief, at 9.The Board is not persuaded that 
substantial compliance has been achieved. 

The Court of Appeals, Division I, has stated “the doctrine of substantial compliance is inapplicable when the issue is 
whether service of process has been valid so as to subject a municipality to the court’s jurisdiction.”Meadowdale 
Neighborhood Committee v. City of Edmonds, 27 Wn. App. 261, 264 (1980).In Meadowdale, the court rejected 
petitioner’s argument that service on the mayor’s secretary substantially complied with RCW 4.28.080.Similarly, the 



Washington Supreme Court strictly construed this same statute.In Nitardy v. Snohomish County, the court found that 
service on a secretary to the County Executive is not sufficient when the legislature has named the county auditor as 
the specific person to be served.105 Wn. 2d 133, 134-35 (1986).The Nitardy court said “Service on anyone other 
than the Auditor is insufficient.”Id. at 135. 

In the present case, the legislature identified specific persons to be served -- the mayor, city manager, their 
designated agent, or the city clerk.RCW 4.28.080.The Board’s rules are more restrictive than the legislature’s 
because WAC 242-02-230(1) does not provide for service of a petition for review on a “designated agent.”However, 
the Board has provided for substantial compliance with the Board’s rules for service in WAC 242-02-230(2).In other 
words, the Board may find substantial compliance if a designated agent were served, because the legislature has 
specifically identified designated agents; the Board will not find substantial compliance for service on anyone other 
than those identified by the legislature or in the Board’s rules.Here, Petitioners have served none of those persons 
specified by the legislature or the Board.Therefore, the Board holds the Petitioners have not substantially 
complied with WAC 242-02-230(1). 

Conclusion

Petitioners have not properly served the petition for review in Case No. 96-3-0037 upon the City of Everett. 

 

IV. ORDER

Based upon a review of the petition for review,the briefs of the parties, the RCWs, the Board’s Rules of Practice and 
Procedure and prior decisions of this Board and the courts, the Board enters the following ORDER:

Respondent City of Everett’s motion to dismiss is granted;John Wallock and Deja Vu of Everett Inc.’spetition for 
review relating to Everett’s adoption of Ordinances No. 2177-96 and 2178-96(Case No. 96-3-0037), is dismissed 
with prejudice.

The hearing on the merits for Case No. 96-3-0037, scheduled for April 15, 1997, is canceled.  
 
So ORDERED this 20th day of February, 1997. 
CENTRAL PUGET SOUND GROWTH MANAGEMENT HEARINGS BOARD 
__________________________________________ 
Edward G. McGuire, AICP 
Board Member 
__________________________________________ 
Joseph W. Tovar, AICP 
Board Member 
__________________________________________ 
Chris Smith Towne 
Board Member 
Note:This Order Granting Motion to Dismiss constitutes a final order as specified by RCW 36.70A.300 unless a 
party files a Petition for Reconsideration pursuant to WAC 242-02-830.
 



[1]
 The rules have been amended for 1997 and will require that Board orders be served both on parties and their 

representatives, if any.
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