State of Washington
GROWTH MANAGEMENT HEARINGS BOARD
FOR EASTERN WASHINGTON

ROBERT W and JANE A. SALNI CK, ; Case No.: No. 97-1-0020
and DENNI S DUERR, :

Petitioners, : FI NAL DECI SI ON AND ORDER
V. ;
SPOKANE COUNTY,

Respondent .

| . Procedural History

On Septenber 15, 1997, Robert W and Jane A. Sal nick and Dennis Duerr
filed a Petition for Review with the Eastern Washi ngton Growth
Managenent Hearings Board.

On Septenber 23, 1997, the Board 1issued a Notice to the parties
setting the tinme, date and place for the prehearing conference and
tentatively scheduling a Hearing on the Merits.

On Cctober 21, 1997, the Board held its Prehearing Conference in
Spokane, Washington. The issues were determ ned and a briefing and
heari ng schedule set. Al parties were present or represented.

On February 2, 1998, Petitioners filed their prehearing brief and on
February 23, 1998, Respondent filed its prehearing brief.

Petitioners chose not to file a reply brief and waived appearance at
a hearing on nerits. Respondent rested on their witten briefing.

I1. Findings of Fact.

1. On April 8, 1997, Spokane County Conm ssioners adopted Fi ndings
and Decision #97-0321 in the matter of the Allocation of the 20 year
G owt h Managenent Popul ati on Projection and Adoption of the Spokane
County InterimDevel opnent Regul ati ons Designating Interim U ban



Gowmh Areas. (R-1).

2. On Septenber 16, 1997, the Board of County Comm ssioners by

Resol uti on #97-0874 (R-9) adopted certain anendnents to Section 7 of
t he Spokane County Interim Devel opnent Regul ati ons al | ow ng
applications seeking mning rezones outside of the urban growh
areas and outsi de designated natural resource |lands of long-term
comrerci al significance.

I11. Legal |ssues and Di scussi on.

| ssue 1: Whet her or not Resol ution #97-0874 is in violation
of WAC 365-195-330 in that it allows comercial excavation and
processing of mnerals in rural areas outside designated

m neral resource | ands.

Petitioner’s Position: The Petitioners contend the processing of
mnerals is inconpatible with rural zoning and Spokane County has

si dest epped WAC 365-195-330 by allowing comercial mning activities
i n designated rural areas.

Respondent ’s Position: Spokane County mai ntai ns WAC 365- 195- 330 only
applies to the Conprehensive Plan, and has no applicability to the

I nteri m Devel opnment Regul ati ons or the anendnents thereto. The County
al so states the anmendnents are consistent with the WAC reconmendati on
that the county adopt policies including “(ii) continuation of
agricultural uses, the cultivation of tinber, and excavati on of

m neral resources on | ands not designated as possessing long-term
commerci al significance for such uses.”

D scussion: WAC 365-195-330 provides in part: “RURAL ELEMENT. (1)
Requirenments. This elenent is required only of counties. This

el ement shall include |ands that are not designated for urban grow h,
agriculture, forest, or mneral resources. The rural elenent shall
permt |land uses that are conpatible with the rural character of such
| ands and provide for a variety of rural densities. (2)

Reconmmendati ons for neeting requirenents. .. (c) Adoption of policies
for the devel opnent of such lands, including:(i)ldentification of the
general type of uses to be permtted; ii) Provision for a variety of

densities for residential, commercial, and industrial devel opnent
consistent with the maintenance of the rural character of the area.
(iv) Determ nation of appropriate buffers between agricultural, forest
and m neral resource |l ands of |ong-termcomercial significance and
rural lands. ..(d) Adoption of policies for preservation of the rural



character of such lands, including: (i) Preservation of critical
areas, consistent with private property rights; (ii) Continuation of
agricultural uses, the cultivation of tinber, and excavation of

m neral resources on |ands not designated as possessing |ong-term
commercial significance for such uses; ..” —

The Act requires the County to designate natural resource areas to
protect agricultural uses, the cultivation of tinber and excavation of
m neral resources on | ands possessing | ong-term conmer ci al
significance for such uses. This requirenents does not prohibit these
sane activities fromoccurring in Rural Areas. Wen the Act requires
t he designation of natural resources areas its intent is to protect

t hose areas but not to exclude those activities fromother areas. For
exanple, a county could designate and protect |arge areas of
agricultural land for the production of apples. That does not nean
you cannot raise apples other than in those designated areas.

Activities in Rural Areas, however, nust be conpatible with the rural
character of such [ ands. RCW 36. 70A. 070(5) states: “(5) Rural

el ement. Counties shall include a rural elenent including | ands that
are not designated for urban growth, agriculture, forest, or mneral
resources. The follow ng provisions shall apply to the rural

el enment : ..(b) Rural devel opnent. The rural elenent shall permt
rural devel opnent, forestry, and agriculture in rural areas. The
rural elenent shall provide for a variety of rural densities, uses,..
ot her innovative techniques that will accommbdat e appropriate rural
densities and uses that are not characterized by urban growth and that
are consistent with rural character. (c) Measures governing rural
devel opnent. The rural elenent shall include neasures that apply to
rural devel opnent and protect the rural character of the area, as
established by the county, by: (i) Containing or otherw se controlling
rural devel opnment; (ii) Assuring visual conpatibility of rural

devel opnent with the surrounding rural area;..”

Concl usion: The Gowth Managenent Act does not prohibit excavation of
m neral resources from Rural Areas. The Board finds Resol ution #97-
0874 does not violate the Act.

| ssue 2: Whet her or not Resolution # 97-0874 permtting
comrercial mning activity of long-term significance to exi st
out si de designated m neral resource lands is in violation of
RCW 36. 70A. 170 (c).

Petitioner’s Position: The Petitioner contends WAC 365- 195- 330 (2)(d)




(i1) restricts mning activities in non-mneral resource lands to
| ands “not possessing |long-term commercial significance.”

Respondent ’s Position: Spokane County acknow edges that Resol ution
No. 97-0874 permts a rezone application to be nade for excavati on and
processi ng of m neral resources outside of designated m neral resource
| ands, but nmintains Section (c) of RCW36. 70A. 170 requires
designation of mneral resource | ands where appropriate and does not
prohi bit application for rezones for excavating and processing of

m neral resources outside of designated m neral | ands.

D scussion: RCW36. 70A. 170 (c) provides that each county shal

desi gnate where appropriate: “.mneral resource |ands that are not

al ready characterized by urban growh and that have | ong-term
significance for the extraction of mnerals, and ..” The G owh
Managenment Act does not prohibit a county frompermtting rezone
applications which could allow the extraction of mneral resources in
rural areas. The rezone application would be subject to the county
hearing process to determ ne conpliance with all applicable zoning
regul ations and state | aw. Spokane County has a process in place to
review those applications for rezone.

In the County’s review of an application for rezone, the County nust
det erm ne whet her such changes would be in conpliance with the Gowh
Managenent Act. Such rezones nust be conpatible with the rural
character of such |ands. The Board woul d encourage interested parties
to provide the county with coments regardi ng an application for
rezone at the tinme the county is considering such application. It is
inportant at that tinme for the county to hear how such a change would
i npact the rural character of the area.

Conclusion: The provision that allows a | andowner to submt an
application for rezone, allowing mning to occur in rural areas, is
not itself contrary to the G owh Managenent Act. However, the
county, in the review of these applications, nust be guided by the Act
and ensure consistency with rural character of such | ands. The Board
finds Resolution #97-0874 does not violate the Act.

V. ORDER.

1. The Board fi nds Resol ution #97:6874 is not in violation of the
G owt h Managenent Act.

2. The Board finds Resol ution #97-0874 is not in violation of RCW



36. 70A. 170(c) .

This is a final order for purposes of appeal.

Pursuant to WAC 242-02-832, a notion for reconsideration may be fil ed
within ten days of service of this final decision and order.

SO ORDERED this 25th day of March, 1998.

EASTERN WASHI NGTON
GROMH MANAGEMENT HEARI NGS
BOARD

Judy Wall, Presiding Oficer

D. E. “Skip” Chil berg, Board Menber

Dennis A. Del |l wo, Board Menber
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