State of Washington
GROWTH MANAGEMENT HEARINGS BOARD
FOR EASTERN WASHINGTON

SADDLE MOUNTAI NM NERALS,
L.L.C., a Washington corporation, and Case No.

99-1- 0005
GARY MAUGHAN,
Petitioners FI NAL

DECI SI ON
AND

ORDER

VS.

CI TY OF RICHLAND, a nuni ci pal
cor por ati on,

Respondent

| . PROCEDURAL HI STORY
On June 16, 1999, Respondent City of Richland filed a Mdtion for
Di sm ssal and on June 22, 1999, Petitioners filed a brief in
opposition to the notion as well as a cross notion for dispositive
ruling.
On July 7, 1999, at el ephonic hearing on the notions was hel d. Al |
parties were present or represented. Parties agreed to discuss further

resol ution of the matter.
On July 16, 1999, the parties advised the Board they could not reach

agreenent on the issues and requested a decision on the notions.
On August 2, 1999, the Eastern Washi ngton G owth Managenent Heari ng
Board i ssued an Orderdenyi ngRespondent's Mtion for D sm ssal. The
Board requested further briefing by the Respondent on Petitioners’
Motion for a Dispositive Ruling. The parties agreed to the entry of a
Fi nal Decision and Order wi thout further hearing.
| 1. FINDING OF FACT

1. The City of Richland is an entity planning under authority of

t he G owt hManagenent Act.

2.0n Septenber 21, 1998, the Cty of R chland passed Ordi nance 19-

98, re-enacting existing devel opnent regul ati ons wi thout public

participation as required by the G owth Managenent Act.

3. On Decenber 21, 1998, the Gty of Richland adopted an anended

Conpr ehensi ve Pl an.




[11. LEGAL | SSUES AND DI SCUSSI ON
l.1s the City of Richland out of conpliance with the planning goals
of GVA (G owt h Managenent Act) by failing to adopt pernmanent
devel opnent regul ations and by adopting vague and i nadequate interim
devel opnent regul ati ons?
2.1s the Cty of R chland out of conpliance with the public notice
and public participation requirenments of GVA by failing to adopt and
broadly dissem nate a public participation plan and/or failing to
foll ow that plan when adopting so-called "interinm devel opnent
regul ati ons?
3.1s the Gty of R chland out of conpliance with GVA by failing to

adopt permanent devel opnent regul ati ons?
4.1s the Cty of R chland out of conpliance with its responsibility
under GVA by adopting interimdevel opnent regul ations that are

i nconsistent with all former and current Conprehensive Pl ans?

5.1s the Cty of R chland out of conpliance with its responsibility
under GVA by adopting interimdevel opnent regul ati ons w thout public
notice or public participation?

6.1s the City of R chland out of conpliance with its responsibility
under GVA by adopting interimdevel opnment regul ati ons w t hout

concurrency revi ew?

7.1s the Cty of Richland out of conpliance with its responsibility
under GVA by adopting interimdevel opment without notice 60 days
before and 10 days after to the Departnent of Comrunity,

Devel opnent, andTrade?
8.1s the Gty of R chland out of conpliance with GVA by failing to
adopt devel opnent regul ati ons that protect resource | ands and halt

i nconsi stent |land use activities in critical areas?

9.1s the Cty of R chland out of conpliance with its responsibility
under GVA by adopting interimdevel opnent regul ations that do not
protect resource lands or halt inconsistent |and use activities

incritical areas?
10.1s the Cty of R chland out of conpliance with its responsibility
under RCW 36. 70A. 172 by failing to use the best avail able science in

adopting interimdevel opnment regul ati ons?
11.1s the Gty of R chland out of conpliance with GVA because its
i nteri mdevel opnment regul ati ons have | apsed and have not been

| awf ul | y ext ended, replaced by pernmanent devel opnent regul ati ons.
12.1s the Gty of Richland out of conpliance with GVA by failing to
review and nodify its devel opnent regul ations as part of its annual

update to the conprehensive pl an?




OVERVI EW OF THE | SSUES TO BE DECI DED

Al t hough Petitioners list 12 issues, the key question raised is

whet her or not the Cty has adopted final devel opnent regul ati ons as
required by |law. The City admts its actions have been a series of re-
adoptions of regulations first enacted prior to the G owh Managenent
Act (GWA).The Gty adopted a conprehensive plan under GVA in 1995,

with substantial anmendnments to the plan in 1997 and 1998.
The Gty argues the interimregul ati ons, readopted each six nonths,

are conpliant with the | aw
The question which the Board will address is procedural only. The Board
has not been presented with sufficient argunents on the substance of

exi sting devel opnent regulations to rule on substantive conpliance.
The parties have stipulated that the Board may render a final decision
on briefs submtted on Respondent’s Mtion to Dismss plus the
additional briefs submtted on Petitioners Cross Mdtion for

D spositive Ruling with no additional hearings.

Petitioners Position:Petitioners argue the City has not adopted

devel opnent regul ations as required by the GVA, but ratherhas del ayed
that step for several years by re-enacting pre-existing regulations.
They contend this process avoids GVA requirenents of consistency,

public participation and best avail abl e sci ence.

Respondent ’s Position: The City argues that (1) The Cty’s devel opnent
regulations are in effect, allow ng devel opnent to proceed, and (2)the
City is working on final regulations to ensure consistency with the

Conpr ehensi ve Pl an.

D scussi on:

The Growt h Managenent Act makes no nention of “nterim’ regul ations.
The concept of interimregul ati ons apparently devel oped out of a need
to have regulations in effect during the devel opnent of a

conpr ehensi ve plan. Once the conprehensive plan is adopted, regul ations
are required to be adopted to inplenent the plan. The GVA establishes a

process which nust be followed in adopting these regul ati ons.

It is clear fromthe record that the City of R chland has not foll owed
t he process established in the GVA for adopting devel opnent
regul ati ons. The record provides no evidence of a review for

consi stency, a use of best available science, or a process for citizen
i nvol venent in devel opi ng those regul ations. Further, the Cty failed
to even notify a known interested party(the Petitioners) of the

reenact nent of “interim’ regul ations.
The Gty acknow edges the need to develop final regulations, although
t heymai ntain existing regul ations neet the requirenentsof the | aw.




However, the process, including the requirenents nentioned above, nust
be foll owed. The G tynust enact devel opnent regul ations in conpliance
with the GVA. This will enable Petitioners to address their other

concerns during that process.
The City requests, in the event of a remand, they be given 180 days to
conpl ete devel opnent regul ations.In March of 1998, the Cty agreed to
conpl et e devel opnment regul ati ons by Novenber 1998. Now, nore than one
year after that date, the job is not yet conpleted. The Cty should be
well on its way toward conpletion now 18 nonths after the recognition
t hat action needs to be taken.
Concl usi on:
The Gty of Richland is out of conpliance regardi ng adopti on of
devel opnent regul ations, through a failure to utilize best avail able
science, failure to ensure consistency with the conprehensive plan,
and failure to follow public participation requirenents.

| V. ORDER
This matter is remanded to the Cty of R chland for conpliance within
90 days of the date of this order.
Pursuant to RCW 36. 70A. 300, this is a final order for purposes of
appeal .
Pursuant to WAC 242-02-832, a notion for reconsideration may be fil ed
within ten days of service of this final decision and order.
SO ORDERED t his 1st day of Cct ober, 1999.
EASTERN WASHI NGTON

GROM HVANAGEMENT HEARI NGS BOARD

D. E "Skip" Chilberg, Presiding Oficer

Judy Wall, Board Menber

Dennis A. Del |l wo, Board Menber
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