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                                                            Intervenor.             )

____________________________________________  )
 

 
Introduction

 
The genesis of this petition may be understood by a reading of the memorandum of Whatcom 
County Senior Planner Terry Galvin to interested parties in June of 1995 (Ex. 292) which 
outlines the unusual history of Whatcom’s attempt to designate and protect critical areas.  Mr. 
Galvin presented a history of recommendations from staff and the Citizens Advisory Committee 
to the County Council.  Those recommendations were accepted and approved in May of 1992 as 
the Critical Areas Ordinance #92-032 (“Original CAO”) (Ex. 306).  In November of 1993, a 
County referendum (“Referendum CAO”) removed many of the protections afforded in the 
Original CAO and “caused immense impacts to the environment of Whatcom County,” in the 
opinion of the County staff as expressed in its referendum analysis (Ex. 260).  It was at this point 
that the Western Washington Growth Management Hearings Board’s (Board) involvement 



began.  The Referendum CAO was the subject of a petition by a number of citizens groups.  The 
Board ruled in response that the Referendum CAO was in fact an amendment of the County 
Council’s Original CAO and so did not comply with the State Environmental Policy Act (SEPA) 
requirements nor with the public participation requirements of the Growth Management Act 
(GMA).  The Referendum CAO was remanded to the County.  We did not rule on the substance 
of the Referendum CAO.  
 
Subsequent to our remand, an earlier action appealed to the State Supreme Court by Whatcom 
County challenging the referendum, Whatcom County v. Brisbane, 125 Wn. 2d 345 (1994), was 
ruled upon by the State Supreme Court.  The Court found that GMA implementation was not 
subject to referenda.  The ruling rendered the Referendum CAO immediately void and resulted in 
our finding that the original case, #94-2-0001, was moot and hence dismissed.  The County 
Council immediately readopted the Referendum CAO as an emergency action (Ordinance #95-
016, December 1994).  This “Emergency CAO” was extended on April 11, 1995, and a “New 
CAO,” #95-020, substantially the same as the Referendum CAO, was adopted on April 25, 1995.
 
It is the substance of this ordinance that was appealed by several citizen environmental groups 
and Intervenor, State of Washington.  In a nutshell, they alleged that the New CAO afforded 
inadequate designation and protection of critical areas for Whatcom County and was not in 
compliance with the GMA.  Their concerns centered around the designation and protection of 
wetlands and habitat; the need for adequate mitigation of wetland and habitat loss; and the SEPA 
process itself.  Further, they challenged the adequacy of the process by which the New CAO was 
adopted and Whatcom County’s reliance on pre-existing non-GMA laws for protection of critical 
areas.
 

Procedural History
 
On June 27th, 1995, we received a petition from the Whatcom Environmental Council, the 
Watershed Defense Fund, and the Washington Environmental Council challenging Whatcom’s 
Critical Areas Ordinance #95-020.  The next day, the State of Washington, through the 
Department of Ecology on behalf of itself, Fish and Wildlife, and Community, Trade and 
Economic Development (DCTED), moved to intervene.  The State was granted intervenor status.  



 
Briefs were received and a hearing on the merits was held at the Federal Building in Bellingham 
on November 2, 1995.  Mr. Toby Thaler appeared for petitioners, Mr. Dan Gibson for the 
County, and Ms. Deborah Mull for Intervenor State of Washington.  The court reporter was 
Dorothy Cochrane.  Before the hearing on the merits, we received a motion from the County to 
allow testimony from Mr. Galvin and admit additional exhibits.  We denied the motion to admit 
Mr. Galvin’s testimony and reserved ruling on the additional exhibits.  Our ruling is included 
herein.  In its reply brief, Intervenor State of Washington requested a finding of invalidity for the 
New CAO.  Petitioners also requested such a finding.
 
Ruling on Request to Exclude Exhibits 303-313 from the Record
 
Exhibits 303-313 are documents available to decision makers in the adoption process of CAO 
#95-020, minutes of meetings within that process, and memoranda relating to that process all of 
which are of substantial benefit to the Board in its review.  Exhibits 303-313 are admitted.

 
Discussion and conclusions

 
Issue 1.  Did the County fail to comply with the public participation goals and requirements of 
GMA by allegedly limiting the scope of the Critical Area Ordinance #95-020 AND the EXTENT 
OF PUBLIC HEARINGS ON THE (NEW) CAO?
 
Petitioners argued that the County failed to conduct a public participation process which involved 
consideration of substantive comments by the public, County staff, and State resource agencies.  
The County argued that it is natural when amending an ordinance to have “focus, and fewer 
hearings.”
 
The record in this case presented little indication of public participation in the adoption of the 
New CAO.  The County acknowledged (Ex. 269, pg. 2) that only one public hearing, October 26, 
1994, was held in the adoption of this ordinance.  Of the five meetings referenced by the County 
as taking place in the adoption process of the new ordinance, two were work sessions, one of the 
Planning Commission and one of the County Council.  Two others were Council hearings 



ostensibly held in March and April which do not appear in the record.  The last referenced 
meeting (October 26, 1994, Special Joint Meeting of the Council and the Planning Commission) 
listed those who spoke but contained no indication of their comments.  There were no tapes of 
any meetings in the record.
 
Petitioners argued that “the County’s process failed to lead to significant substantive changes in 
the New CAO in response to abundant scientifically-based criticisms from many agencies with 
expertise; the County started and ended with the referendum version that was never subjected to a 
thorough, iterative public review process.”  Further, Petitioners underscored their point by stating 
that “a review of the record index itself indicates the distinction:  the 1992 (Original) CAO was 
the result of numerous public meetings, technical and public advisory group work sessions, etc.; 
the first 234 listed potential exhibits (in the index) almost all concern this process.  In contrast, 
there is not a single listed document showing an iterative public participation process leading to 
substantive content changes in the (New) CAO at issue.”
 

Conclusion:  Issue 1
 
The County failed to ensure early and continuous public participation and failed to comply with 
the goals of the Act and requirements of RCW 36.70A.140 in its adoption of Ordinance #95-020.  
 
Issue 2.  Did the County fail to comply with RCW 36.70A.040(6) by allegedly failing to notify or 
provide a copy of the CAO to DCTED?
 
This issue was not addressed in the Petitioner’s prehearing brief and so is considered abandoned.
 
Issue 3.  Did the County fail to comply with RCW 36.70A.060(2) by allegedly adopting 
development regulations, the administrative provisions of which fail to adequately identify, 
protect, and provide MITIGATION for critical areas?
 
Issue 4.  Did the County fail to comply with RCW 36.70A.060(2) by allegedly exempting large 
areas of wetland and habitat from its development regulations?
 



Issue 5.  Did the County fail to comply with RCW 36.70A.060(2) by allegedly failing to 
adequately identify and protect habitats and wildlife species?
 
Wetlands
 
Intervenor State of Washington argued that the record was replete with evidence of the high value 
of wetlands and that the County staff asserted (Ex. 261, 262) that wetlands were “critical to the 
health of streams.”  The State contended that these statements by staff were ignored by decision 
makers.
 
The ordinance does not provide regulation of any category IV wetlands nor category III wetlands 
smaller than one acre.  The County argued that the total acreage of category IV wetlands was 
minimal (4,000 acres) and that those category III wetlands exempted (under 1 acre) totaled only 
1,198 acres.  In response to questions from the Board, the County acknowledged that the category 
IV wetland estimate was a range between 10 and 15% of total wetlands, and therefore the acreage 
of the wetlands in this exemption could total as much as 6,000 acres.  The combination of 
exempted category III and category IV wetlands could total as much as 19% of the 38,000 acre 
approximation provided by the County for wetlands in Whatcom County.  While all of that 19% 
need not be protected, whatever portion is not protected should be determined by a reasoned 
consideration of information and advice available to the County from the public, its staff and 
state agencies.  Intervenor pointed out that there was nothing in the record that demonstrated such 
a reasoned consideration was carried out.  Therefore, the factors bearing on the exclusion of 
roughly 1/5th of the wetlands in Whatcom County are not contained in this record.  
 
Intervenor further noted that “Section 9.2.1 of the final CAO defines a critical area as a 
“regulated wetland.””  Category III wetlands under one acre and Category IV wetlands are not 
regulated and therefore not designated.  GMA requires all wetlands be designated as critical 
areas.  The New CAO is not in compliance with this requirement.
 
We have previously held that all critical areas must be designated, and, while all critical areas 
need not be protected, a detailed and reasoned justification for any critical areas not protected 
must be made.  Clark County Natural Resources Council, et. al. v. Clark County, WWGMHB 92-



2-0001.  By way of contrast, the Central Puget Sound Board has held that “all lands 
designated . . . must be protected by . . . development regulations and such lands may not be 
exempted or excluded from protection.  However, not all critical areas must be protected in the 
same manner or to the same degree.”  Pilchuck, et. al. v. Snohomish County, CPSGMHB 95-3-
0047.  Accommodation of regional differences is a factor built into the GMA, and often reflected 
in differences among the holdings of the three Boards.
 
The County in its brief identified what was characterized as “a more sensible and realistic 
approach.”  The County suggested measuring of the amount of exempted wetland acreage in 
relationship to the whole, along with the value of the functions provided, consideration of other 
sources of protection, all leading to a final judgment as to whether their exclusion significantly 
compromised the goals and requirements of critical area protection.  We agree that a deliberation 
on those points would have been of significant benefit to the Board in determining whether 
compliance was achieved by the County Council in arriving at its final decision.  The record in 
this case shows no such discussion or deliberation.
 
The County offered Exhibit 303, the State Department of Ecology’s Growth Management 
Wetlands Regulation for Washington Counties, as an example of how many jurisdictions have 
exempted certain wetlands from regulation.  An examination of the exhibit shows that eleven 
counties exempted category IV wetlands up to 1/4 of an acre. This is by far the most common 
category IV exemption size.  A number of counties provide no exemptions.  Category III 
exemptions showed seven counties at 1/16 acre, two at 1/8 acre, and four at 1/4 acre.  Several had 
no exemptions.  Only Thurston and Whitman, at 1/2 acre, Douglas (and Whatcom), at 1 acre, and 
Island and Pend Orielle (all), exceed the 1/16 or 1/4 acre norm for category III and category IV 
respectively.  While many counties have exempted certain wetlands from regulation, few are so 
sweeping and extensive as Whatcom’s.
 
The County asserted that the State was incorrect in its argument and conclusion concerning the 
County’s failure to include enhanced wetlands or wetlands created as mitigation.  In its brief, the 
County stated that “this (section of the ordinance) is a sticky wicket and anyone’s failure to 
negotiate it successfully is not surprising.”  The State countered that it is the County’s duty to 
enact ordinances that are understandable.  If the County has difficulty in explaining the meaning 



of the “sticky wicket,” the State asks how can we expect citizens to understand it?  We agree with 
the State.
 
 
Pre-existing Ordinances Protecting Wetlands
 
The County stated that “to note that a wetland is not protected by Whatcom County’s CAO is 
quite different from concluding that such a wetland is granted no protection whatsoever.”  The 
County went on to cite “other tools in the wetland protection tool box,” including the Shoreline 
Master program, SEPA review and attendant mitigation requirements, the County’s development 
regulations (clearing, fill and grade, flood plain development permits), the State Department of 
Fish and Wildlife’s Hydrologic Permit Approval (HPA) conditions, and the Army Corps of 
Engineers permitting process.  In argument, it noted another “tool,” the Federal Food Security 
Act, in particular the 1985 “Swamp Buster” provision which precludes subsidies to wetlands 
farmers.  
 
Intervenor cited the Central Board’s statement that, under limited circumstances, a local 
government may rely on pre-GMA enactments so long as “the local government’s legislative 
authority passes an enactment that explicitly indicates its intent to use pre-existing regulations to 
comply with the GMA.”  Friends of the Law et. al. v. King County, CPSGMHB #94-3-0003.  
Intervenor noted that without the explicit indication of intent to rely on pre-GMA enactments in 
the adopted ordinance, the public would never be given the opportunity to comment on the 
appropriateness of such an action.  This Board held in Friends of Skagit County v. Skagit County 
et. al., #95-2-0065, that “Skagit County’s use of pre-existing ordinances to comply with the 
GMA in designation and protection of natural resource lands and critical areas, absent public 
hearing and legislative adoption, was not in compliance with (the GMA) nor with the public 
participation requirements of the GMA.”  Intervenor observed that these Board decisions 
specifically addressed pre-GMA planning and development regulations under Chapter 36.70 
RCW.  According to Intervenor, the principles articulated in these decisions are equally 
applicable to other non-GMA laws such as SMP, HPA, or Corps of Engineers statutes.  
 
The record revealed no consideration by the Council of the laws cited by the County as 



appropriate for County reliance in protection of critical areas.  An exhaustive search of the record 
uncovered no reference to the “Swamp Buster” provision of the Food Security Act.  If Whatcom 
County does at a future date consider and explicitly adopt non-GMA laws as part of a protection 
umbrella for critical areas, it needs to demonstrate how these laws, which often lend themselves 
to piecemeal procedural review, are sufficient to protect critical areas.  We note that Intervenor 
represents agencies (Fish and Wildlife and Department of Ecology) that are charged with the 
implementation of some of these non-GMA laws which the County presented as part of the 
protection umbrella.  The County should note that these agencies believe that an inclusive GMA-
based ordinance is much more effective for GMA compliance than reliance upon a scattered 
landscape of non-GMA laws.  So do we.
 
Lakes, Rivers, Streams, and Buffers
 
The County argued that the GMA definition of critical areas does not include lakes, rivers, and 
streams.  Intervenor pointed out that the Department of Community, Trade and Economic 
Development definition of fish and wildlife habitat conservation areas (a category included in the 
GMA’s list of critical areas) specifically included “waters of the State, lakes, ponds, streams, and 
rivers.”  The record contained strong evidence from the agencies with expertise in the area of fish 
and wildlife habitat conservation that buffers were necessary for class 4 and 5 waters and that 
class 2 and 3 waters needed buffers of at least 200 feet.  Yet, the ordinance eliminated buffers for 
class 4 and 5 waters and reduced those for class 2 and 3 by 100 and 150 feet, respectively.  The 
record shows no evidence nor reasoned discussion by the Council or the Planning Commission 
for this reduction or elimination.  
 
Senior Planner Terry Galvin commented on type 4 and 5 waters being deleted from buffer 
protection in exhibit 292.  He pointed out that 60% of the streams and rivers in Whatcom County 
are either type 4, 5, or unclassified.  The effect of the deletion was to remove any regulatory 
protection of these streams.  He further stated that “it is important to understand that these are the 
streams that require the greatest amount of protection, particularly for the riparian areas.  The 
function of these small streams; filtering, cooling, water retention, flood control, and habitat, are 
critical to the overall health of the streams and rivers in the lower basin.”  
 



Agriculture Activities
 
Intervenor pointed out that “the exemption from wetlands regulation as found in the final CAO 
does not differentiate between the filling of wetlands as a result of agricultural activities based on 
categories, but simply exempts that activity from regulation.  As a result, wholesale filling of 
wetlands, including category I and II, will be possible.”   Whatcom County’s planning staff 
recognized this problem in a report to the County Council, when they stated “with this change, 
the regulation allows for the drainage and conversion of valuable peat bogs to agriculture without 
any regulatory oversight” (Ex. 261, 262).  Intervenor further noted that the unregulated wetlands 
section of the CAO, according to County staff, “creates a loophole that allows for enhancement 
of a wetland before it is filled.  Under this scenario, the act of enhancement removes any 
jurisdictional protection for this wetland.  The same principle applies to wetlands that have been 
created for mitigation.”  
 
In his October 4, 1994 memo (Ex. 260), County Planner Steve Fox stated that “converting 
wetlands (activities that bring an area into agricultural use) should be reinstated into the 
definition of agricultural activities.  Without this inclusion some of the category I and II wetlands 
in the County could theoretically be plowed under without any review of mitigation.  Obviously, 
this would have a significant impact to the environment.”  In his November 13, 1995 letter 
clarifying argument at the hearing in the merits, Deputy Prosecuting Attorney Gibson pointed out 
that the copy of the ordinance which seemed to show that the Council followed Mr. Fox’s advice 
and which included the sentence “activities which bring an area into agricultural use are not 
agricultural activities” was stricken by hand in the version approved by the County Council.  
 
Intervenor contended that the removal of straightened streams and ditched wetlands from the 
definition of streams and the exclusion of type 4 and 5 waters would be greatly detrimental to the 
protection of habitat in Whatcom County.  This concern is buttressed by the remarks of County 
Planner Steve Fox (Ex. 260) in which he says that the removal of straightened streams and 
ditched wetlands and the exclusion of type 4 and 5 waters “causes an immense impact to the 
environment of Whatcom County.”  He also noted that Fish and Wildlife has no authority outside 
the ordinary high water mark of drainage and therefore they “can not impose buffer requirements 
on their hydraulic permits.”  



 
Removal of Administrative Provisions
 
Intervenor and Petitioners each expressed concern about the striking of section 3 (Administrative 
Provisions) in the New CAO and the resultant increase on the reliance of the discretion of the 
technical administrators.  This concern is underscored by the analysis of County Planner Galvin’s 
remarks that removing the specific administrative and application provisions from section 3 
provides “the technical administrator with more flexibility in both interpretation of the ordinance 
and in the review of development proposals” (Ex. 292).  Yet, specific criteria under which the 
administrator may exercise that flexibility are missing.
 
The Central Board has held that “it is within the County’s discretion to regulate” by affording 
administrators discretion 95-3-0047, Pilchuck, et. al. v. Snohomish County CPSGMHB.  The 
Central Board goes on to say that failure to “provide administrators with clear and detailed 
criteria . . . would undermine, perhaps fatally, the duty of the legislative body to articulate . . . its 
requirements with regard to critical areas protection.”  Such detailed criteria are not to be found 
in this ordinance.  The ordinance is not in compliance with the GMA in this regard.
 
Shellfish Protection
 
Intervenor asserted the County failed to protect shellfish by its failure to classify shellfish areas as 
critical areas.  The State noted that there is no mention of shellfish in the New CAO, much less 
any protection.  Shellfish harvesting is a significant commercial enterprise in Whatcom County.  
The County maintained it was “making use of other methods of shellfish protection already in 
place and available.”  It cited a Shellfish Protection District as a way in which shellfish protection 
is “being addressed both directly and indirectly.”  There is no mention in the CAO, nor in the 
record, of RCW 90.72 (Shellfish Protection District chapter) as being the means by which 
shellfish are protected in Whatcom County.  
 
 
Is the Ordinance Supported by Reasoned Choices Based on Appropriate Factors Actually 
Considered as Contained in the Record?
 



There is no record of deliberation by the Council which indicates the ordinance is “the result of a 
considered application of appropriate goals and requirements of the Act” (Question 1 of this 
Board’s analytical framework established in case #92-2-0001).
 
The Planning Commission and Council meetings in the record contained no evidence of 
discussion and deliberation on the question of whether the substantive aspects of the Referendum 
CAO were sufficient to designate and protect critical areas.  Nothing in the record indicates that 
the Council considered pre-existing ordinances or laws as adequate to protect critical areas.  An 
outline or matrix of such ordinances or laws and the capacity of their provisions to comply with 
the GMA goals concerning critical areas was never presented to the Council according to this 
record.  The role of those pre-existing ordinances and laws in providing protection was only 
brought up in argument in response to this petitioner.  No Council discussion and/or reasoning 
about the staff’s cautions concerning the detrimental effect of the New CAO appears in the record.
 

Conclusion:  Issues 3, 4, and 5
 
The record does not show why the recommendations of agencies with expertise were ignored in 
the framing of the New CAO.  Staff recommendations pointing out significant adverse impacts to 
the environment and inadequate protection by the adoption of the New CAO were apparently 
likewise ignored.  Nothing in the record points to adequate public participation, nor to reasoned 
choices based on appropriate factors adequately considered as contained in the record.  “Striking 
a balance” (between recommendations and the referendum majority vote) is an inappropriate 
factor unless it can be supported by evidence and deliberations.  Evidence of such deliberation is 
not present in this record.  The New CAO is not in compliance with RCW 36.70A.060(2).  
 
Issue 6.  Did the County fail to comply with RCW 36.70A.060(2) by allegedly failing to 
adequately address review process and protections in frequently flooded areas, landslide areas, 
debris flow, and aquifer recharge areas?
 
Issue 6 was not addressed in briefs nor in argument.  We therefore will not consider it.
 
Issue 7.  DID THE COUNTY FAIL TO COMPLY WITH THE PROCEDURAL AND 



SUBSTANTIVE REQUIREMENTS OF SEPA (RCW 43.21C)?
 
Petitioners and Intervenor charged that the County passed the CAO in the face of repeated 
information by both its own staff and agencies with expertise that the New CAO would have 
significant adverse environmental impacts.  A Mitigated Declaration of Non-Significance was 
issued by the County on October 26, 1994.  That determination was appealed to the Whatcom 
County Hearing Examiner who determined there was no justification in the record for the 
mitigating measures.  The County Council, in passing the New CAO, removed the mitigating 
measures pursuant to the Hearing Examiner’s decision.  The County argued that because the 
Hearing Examiner’s decision has been appealed to the Council in a separate action, the SEPA 
issue may not properly be before this Board.  We disagree.  The County Council has not taken 
action on the appeal, and the question of the New CAO’s compliance with SEPA is properly 
before this Board under RCW 36.70A.280.  
 

 
CONCLUSION:  ISSUE 7

 
Petitioners and Intervenor pointed out that the County SEPA official had determined that 
mitigating measures (removed by the Hearing Examiner’s decision and Council action) were 
necessary to avoid significant adverse environmental impacts.  We review the Declaration of Non-
Significance under a clearly erroneous standard (#92-2-0001).  After review of this record we 
have a definite and firm conviction that a mistake was made.  The record of County staff 
recommendations and those of agencies with expertise make it overwhelmingly clear that 
significant adverse environmental impacts would result from removal of mitigation measures.  
The New CAO is not in compliance with RCW 43.21C.  
 

Invalidity
 
Petitioners and Intervenor each requested a determination of invalidity for the CAO.  
Accordingly, we are to determine whether the ordinance “would substantially interfere with the 
fulfillment of the goals of this chapter.”  The goals of this chapter include section .020(8), 
“maintain and enhance natural resource based industries including fisheries;” .020(9) “conserve 



fish and wildlife habitat;” and .020(10) “protect the environment.”  The ordinance does not 
provide protection for wetlands affecting water quality and habitat affecting fisheries and 
wildlife.  The inadequacies of this ordinance are heightened by the length of time which has 
transpired between the suspension, after adoption, of the Original CAO in 1992 (in anticipation 
of the referendum) and the ultimate passage of this noncompliant ordinance in 1995.  Severe and 
irreparable damage to the environment, water quality and fish and wildlife habitat continue as a 
result of the inadequacies of the protection afforded by Whatcom County over the past four years. 
We therefore find that the continued validity of this development regulation (#95-020) 
substantially interferes with the fulfillment of Goals 8, 9, and 10 of the GMA and that sections 9 
(Wetland), 10 (River and Streams), 11 (Fish Habitat Conservation Areas), and 12 (Wildlife 
Habitat Conservation Areas) are invalid under the standards provided by RCW 36.70A.300(2).  
Findings of fact and conclusions of law are appended to this order under Appendix 1 and are 
incorporated herein by reference.
 

conclusion
 

Having reviewed the record and exhibits and listened to argument, we conclude that the New 
CAO was adopted without adequate public participation and without reasoned choices based on 
appropriate factors.  The ordinance fails to protect critical areas.  The County Council averred 
that it was determined to “strike a balance” between opposing viewpoints (Ex. 269).  Striking a 
balance between opposing viewpoints must show deliberation of the opposing points, not simply 
landing at a mid-point without discussion of the extremes.  The County admits that the record 
does not contain evidence of reasoned decisions.  The County’s reliance on pre-existing 
ordinances, which was stated and referenced only after adoption of the New CAO, should have 
been declared and justified prior to adoption.  Additionally, the ordinance was adopted in 
violation of SEPA.
 
The County stated in its argument that it was “in a temporary phase, in mid-stream” in regard to 
the critical area ordinance.  We have previously stated that critical area ordinances are neither 
temporary nor interim measures (94-2-0001).  Further, to be in “a temporary phase” more than 
four years after the September 1, 1991 deadline is to extend any interim interval far beyond a 
reasonable time for compliance.  



 
 

ORDER
 
We find that Ordinance #95-020 amending Ordinance #95-016 fails to comply with the goals and 
requirements of the Growth Management Act and is hereby remanded to Whatcom County.  
Sections 3, 9, 10, 11, and 12 of this ordinance are to be brought into compliance with the Growth 
Management Act within 120 days of this order.  Further, sections 9, 10, 11, and 12 are found to 
be invalid.  We remind the County that, under a finding of invalidity, whatever ordinance is 
passed in response to this remand must thereafter be found to be in compliance by this Board in 
order for any vesting under that ordinance to occur.  The County is to bring the ordinance into 
compliance with the GMA’s public participation requirements and with SEPA.
 
This is a Final Order under RCW 36.70A.300 for purposes of appeal.
 

SO ORDERED this 20th day of December, 1995.
 

WESTERN WASHINGTON GROWTH MANAGEMENT HEARINGS BOARD

 
                                                                        _____________________________
                                                                        Les Eldridge
                                                                        Presiding Officer
 
 
                                                                        _____________________________
                                                                        Nan A. Henriksen
                                                                        Board Member
 
 
                                                                        _____________________________
                                                                        William H. Nielsen
                                                                        Board Member
APPENDIX 1

 
 



Findings of Fact
 
 

1.     Critical Areas Ordinance (CAO) 92-032 was adopted June 23, 1992.
 
2.     A County referendum was passed in November of 1993, removing many protections to 
the critical areas contained in CAO 92-032.
 
3.     The County Council adopted CAO 95-016 in December 1994.  Its provisions were the 
same as the referendum’s.
 
4.     CAO 95-016 was extended April 11, 1995 and CAO 95-020 was adopted April 26, 
1995.
 
5.     A petition challenging CAO 95-020 was filed June 27, 1995.
 
6.     CAO 95-020 excludes type 4 and 5 waters from regulation and reduces the buffers in 
type 2 and 3 waters significantly below the levels necessary to protect these critical areas.
 
7.     CAO 95-020 exempts category IV wetlands and category III wetlands under one acre 
from regulation, significantly reducing critical areas protection.
 
8.     CAO 95-020 fails to address shellfish protection.
 
9.     CAO 95-020 has no mitigation measures to avoid significant adverse environmental 
effects.
 
10.   The record shows no deliberations concerning the reasons for removing the protections 
previously noted.
 
11.   The County has been without these protections for 38 months.
 
 
 

 
From the foregoing findings of fact, we make the following:
 
 

Conclusions of Law
 



 
1.     Sections 9, 10, 11, and 12 of CAO 95-020 substantially interfere with the fulfillment of 
RCW 36.70A.020(8) (9) and (10).
 
2.     Those sections of 95-020 are hereby declared invalid under the provisions of 
36.70A.300(2).
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