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MASON COUNTY COMMUNITY DEVELOPMENT         )           
COUNCIL, a non-profit association,                            )           No. 96-2-0014
                                                                                                )

Petitioner,                     )           FINAL DECISION     
                                                                                    )           AND ORDER

v.                                             )                       
                                                                                                )                       
CITY OF SHELTON, a Municipal Corporation,                      )
                                                                                    )

Respondent.                 )
_____________________________________________      )
 
 

INTRODUCTION
 
On May 24, 1996, Mason County Community Development Council (MCCDC) filed a petition 
challenging various sections of the Comprehensive Plan (CP, Plan) of the City of Shelton (City).  
The petition also challenged the City's failure to adopt regulations (DRs) implementing that Plan.  
A prehearing conference was held June 27, 1996, with a Prehearing Order entered July 1, 1996.
 
On June 10, 1996, MCCDC filed a dispositive motion on the City's failure to adopt DRs.  In its 
June 24, 1996 response, Shelton conceded it had not yet adopted DRs and provided us with a 
proposed schedule for their development and adoption.  A motions hearing was held June 27, 
1996.  On July 2, 1996, we entered an Order finding the City not in compliance with the GMA 
because of its failure to adopt implementing DRs by the deadlines established in RCW 
36.70A.040(3)(d).  We ordered Shelton to adopt DRs by December 17, 1996, and set a 
compliance hearing for January 7, 1997.
 
 
Both parties worked very hard to reach a settlement on the remaining issues.  On September 9, 
1996, the Hearing on the Merits was postponed from September 24, 1996, to October 18, 1996, to 
allow time for the City Commission to adopt an Ordinance which had been worked out by 



petitioner and city staff to deal with the remaining issues.  On September 30, 1996, the City 
Commission adopted Ordinance No. 1452-996 but deleted Section 11 dealing with critical aquifer 
recharge areas.
 
The Hearing on the Merits was held October 18, 1996, in Shelton.
 
The parties disagreed on the number of issues to be decided.  Petitioner contended that since the 
City Commission did not adopt the entire proposed ordinance, all comprehensive plan issues 
were still subject to remand.  Respondent countered that since the City Commission adopted the 
entire compromise ordinance except for Section 11 pertaining to critical aquifer recharge areas, 
the other issues were moot.  We will discuss all four issues keeping in mind that under GMA the 
CP is presumed valid and remains so until the petitioner proves by a preponderance of evidence 
that the CP does not comply with the Act.  
 

DISCUSSION AND CONCLUSIONS
 
Issue 1:        (a)  In adopting its Comprehensive Plan did the City of Shelton fail to:

(1)  adequately protect water quality and critical aquifer recharge areas, 
including specifically those designated critical aquifer recharge areas where 
urban growth would be encouraged;
(2)  review drainage, flooding, and storm water runoff in the area;
(3)  provide guidance for protective action to mitigate or cleanse those 
discharges that pollute waters of the state;
(4)  provide for protection of groundwater used for public water supplies?

(b)  If so, does the Plan fail to comply with RCW 36.70A.060, .070(1) and 
.170 and other provisions of Chapter 36.70A and WAC 365-195-305?

 
The City pointed out that the great majority of complaints listed in Issue 1 actually dealt with 
perceived inadequacies of Shelton's Interim Critical Areas Ordinance (CAO) adopted in 
February, 1992, and not timely contested.  Therefore, that ordinance should be irrefutably valid 
and the allegations in Issue 1 dismissed.  Petitioner countered that RCW 36.70A.070(1) requires 
that the land use element of the comprehensive plan "shall provide for the protection of the 
quality and quantity of groundwater used for public water supplies."  We agree with the City that 



its 1992 CAO is more than four years beyond qualifying for an appeal to this Board.  We will, 
however, deal with the parts of Issue 1 that directly relate to Petitioners  .070(1) CP challenge.
 
Petitioner contended that the CP only contains statements of goals and does not include a plan, 
scheme or design to achieve those goals as required by .070.  Petitioner further contended that 
elements of the CP pose substantial obstacles to achieving those goals by encouraging high 
density urban development and allowing hazardous industrial uses above critical aquifer recharge 
areas.  The City denied these accusations.  The City further responded that in addition to the 
policies in its CP it has adopted the 1992 CAO, the 1993 City of Shelton Surface Water Drainage 
Utility Master Plan and the 1994 City of Shelton Washington Comprehensive Sewer Plan 
Update.  The new Water Comprehensive Plan is currently being reviewed by DOH.  The City 
contended that these additional plans go far beyond merely setting goals and prescribe specific 
actions to be taken by the City to protect both groundwater and public waters of the state of 
Washington.
Petitioner responded that it is not clear which, if any, of the recommendations in these plans have 
been adopted and implemented and how together they fulfill the requirement of .070(1).  The 
City countered that if additional implementation mechanisms were necessary, the appropriate 
place for those would be in the implementing DRs, not in the CP.
 
Petitioner further noted that .070 requires that "the plan shall be an internally consistent 
document…" and claimed that this CP is not because it sets goals and then shows no reasonable 
expectation of fulfilling those goals within the Plan.  The City responded that comprehensive 
plans are supposed to be policy documents and that the policies adopted in its CP will be 
implemented through DRs that are currently being developed.  Further, the CP is not internally 
inconsistent just because it does not include a specific implementing scheme.
 
Petitioner also criticized the City for not complying with the external consistency requirement of 
RCW 36.70A.100:

"Moreover, RCW 36.70A.100 requires that each city's comprehensive plan 'be 
coordinated with, and consistent with' that of the county in which it is located.  This 
clearly requires that the City's provisions for protecting ground water quality must be 
coordinated with and consistent with Mason County's, particularly within the urban 
growth area that is presently under county jurisdiction, but eventually may be 



annexed to the City.  Of course, this requirement is only complicated by -- not 
nullified by -- the fact that this Board has found that Mason County's protection of 
critical aquifer recharge areas is not in compliance with the Act.  Since it is not yet 
clear what Mason County will need to do to bring its critical areas ordinance into 
compliance, it is not clear what the City must do to make its Plan consistent with 
Mason County's.  But the fact that there is unfinished business does not relieve the 
City of the responsibility to comply with the Act."

 
 
The City responded:

"Finally, it is rather disingenuous of the Petitioner to assail the Shelton 
Comprehensive Plan as not being 'coordinated with or being consistent with' the 
county's Comprehensive Plan in as much as that plan was not adopted by the county 
until days before the City was required to have its plan adopted.  Parenthetically, 
Petitioner does not itself regard the County Comprehensive Plan as being in 
compliance with the GMA, surely it would be hypocritical to suggest that the City 
Comprehensive Plan should be consistent with a non compliant County Plan.  Having 
said that, there have been countless hours of time devoted to elected officials and 
respective staffs of these two entities to meet the spirit and letter of this section of the 
GMA.
 
There is more work to be done in these areas but the GMA recognizes that planning 
is a dynamic and collaborative process that requires constant monitoring and 
improvement to protect our natural resources and provide for the orderly 
development of land."

 
At the Hearing on the Merits Petitioner stated that MCCDC's principle concern was with the area 
north of the existing city limits within the City's UGA.  It noted that the County  has planning 
jurisdiction over that land and that the City has no jurisdiction until it is annexed.  The area, 
however, is very significant for the quality of the City's drinking water, since it is located over a 
highly vulnerable aquifer recharge area.  Therefore, Petitioner concluded the City must develop a 
plan for the protection of its water supply from the risks of ordinary urbanization and the 
extraordinary risk of highly toxic industrial uses.  The City agreed that protection of its potable 
water supply was of paramount importance and it fully intends to comply with the Act in this 
regard.
 
The disagreement on Issue 1 is one more of timing than end results.  Whether included in CP or 



DRs, the key is that the City needs to provide clear and specific means to attain the laudable goals 
set out in the CP to protect the groundwater.  The City stated that DRs are currently being worked 
on to clarify the development that will be allowed above critical aquifer recharge areas both as to 
density and type.  During that process the City also needs to clarify what other plans Shelton is 
relying upon to fulfill the requirement of .070(1) that the CP "shall provide for the protection of 
quality and quantity of groundwater used for public water supplies."  It also needs to clarify 
which of the actions recommended in these plans have been or will be adopted and how these 
various requirements or mechanisms fit together to achieve that legislative mandate.
 
It is difficult to discern from the part of the record below supplied to us if the interim CAO was 
checked for consistency with the CP.  We will expect a clearer record in the adoption of DRs that 
a consistency check has been made between the "interim" CAO and the rest of the implementing 
DRs.  The Plan calls for adoption of non-interim CAO "to protect aquifer recharge areas…."  
When the new CAO is passed it will need to be checked for consistency with the CP and other 
implementing DRs.
 
Addressing MCCDC's internal consistency issue, WAC 365-195-510 points out that internal 
consistency means that "each part of the plan should be integrated with all other parts and that all 
should be capable of implementation together".  We agree with the respondent that lack of 
inclusion of a specific plan or scheme wished for by the Petitioner  does not in and of itself create 
internal inconsistency.  The implementing DRs the City is developing must be consistent with the 
goals and policies stated in the CP.
 
As far as the external consistency challenge goes, it makes no sense to require the City to make 
its plan consistent with the non-compliant County Plan.  The City needs to spend its time and 
money working with the County and the Port to develop permanent DRs which will ensure 
protection of the highly vulnerable aquifer recharge area which is in its UGA but currently 
outside city limits and under County jurisdiction.
 
It makes more sense for the City to check for consistency with the County's plan soon after that 
plan has been found to be compliant by this Board.  Since external consistency was not an issue 
included in the Prehearing Order, we will make no holding as to that issue.  However, given the 



City's sincere efforts to comply with the Act in the past, we are confident such a review will take 
place.
 

Conclusion - Issue 1

The Petitioner has failed to carry its burden to show by a preponderance of evidence the City's 
failure to comply with the Act on this issue.  If the City fails to include in its DRs the 
implementation of the goals in the CP pertaining to groundwater quality and quantity a new 
petition would be the proper way to challenge that failure.
 
Issue 2: Does the Plan meet the goal of RCW 36.70A.020(9) and the requirements 

of RCW 36.70A.110(2) and .160 and WAC 365-196-420 to identify and 
reserve greenbelt and open space areas?

 
Petitioner agreed that Ordinance #1452-996 adequately addressed this issue.
 
Issue 3: Does the Plan comply with requirements of RCW 36.70A.070(3),(4) and 

(6), and .150 to identify lands useful for capital facilities, transportation 
and utility corridors and other public purposes?
 

Petitioners reply brief stated:
"Although Ordinance 1452-996 addresses some of Petitioner's concerns with respect 
to this issue, neither the ordinance nor the Plan identify lands useful for wells and 
wellhead protection, schools, and fire stations."

 
The City acknowledged that it must diligently work toward identifying various lands for ultimate 
public related uses.  It further pointed out that only after test drilling and water source studies are 
completed can actual sites for wells be identified.  Petitioner replied:
 

"While we can agree with the City that it would be premature to specify precise 
locations for wells and wellhead protection, it is desirable--and we believe required 
by RCW 36.70A.150--for cities and counties planning under the Act to identify and 
reserve areas that will be needed for these purposes before such areas are subject to 
conflicting uses.  The City has not done this."

 



This position by the Petitioner on designation of specific well sites seems to be confused and 
provides no convincing evidence.
 
The City pointed out that it has been unable to get the future school location information from the 
school district and has no legal authority to make designations for the school district.  The school 
district has assured the City that it will provide the needed information in time to be included in 
its Plan's first annual update.  The City further contended that there would be no need for a new 
location for a fire station for many many years since the fire department is being expanded into 
current police facilities.  It acknowledged that there will eventually need to be a fire station in the 
Mountain View Area but a specific location can not be determined until future growth patterns 
are established. 
 
Petitioner's reply concluded:

"We do not know whether the lands for such public facilities must be identified in the 
CP, but they must be identified somewhere and so far have been identified nowhere."

 
 

Conclusion - Issue 3

Petitioner has failed to carry its burden of proof to show by a preponderance of evidence the 
City's failure to comply with the Act on this issue.
 
Issue 4: Is the Plan sufficiently clear and specific to meet the requirements of RCW 

36.70A.070 and the goals of the Act?

Sections (3) and (5) of WAC 365-195-060 state:
"(3)   Local plans and development regulations are expected to vary in complexity and in
         level of detail provided in the supporting record, depending on population size,      growth 
rates, resources available for planning and scale of public facilities, and           services provided."
 
"(5)   In commenting on plans and regulations proposed for adoption, state agencies      including 
the department should be guided by a common-sense appreciation of the size of the jurisdiction 
involved and the magnitude of the problems addressed.  It is    anticipated that the growth 
planning hearings boards will be informed by the same             awareness."
 
The Legislature did not adopt a "one size fits all" growth management approach.  In our review 



and decisions we are expected to be guided by a common-sense appreciation of the size and 
resources of the local jurisdiction and the magnitude of the problems addressed.  For a city of less 
than 10,000 population, Shelton has done an excellent job on its comprehensive plan.
 
Petitioner has the burden to show that (1) the Act requires greater clarity and specificity than 
contained in this CP and (2) specifically where those specificity shortcomings are in the Plan.  
Petitioner lacked clarity and specificity in this regard.  In addition to the concerns about the Plan's 
lack of specificity discussed under issues 1 and 3, Petitioner stated:

"Regrettably, the Plan does not include a "financing strategy."  Nor does it undertake 
that reassessment that would appear imperative in view of the funding shortfall that 
has resulted in existing deficiencies.  The Plan simply lacks clear and specific means 
to attain the goals it sets."

 
The Capital Facilities Element (CFE) of the CP looks quite thorough for a city Shelton's size.  It 
is well organized and quite specific.  It identifies specific projects, their projected cost and 
probable sources of funding.  It also includes a policy which requires the City to reassess the land 
use element if probable funding falls short.  In addition, the City plans to adopt a concurrency 
management ordinance as part of its DRs.  During the next CP amendment process the City 
intends to do some fine tuning on its CFE, such as clarification of its LOSs, to make it an even 
more meaningful and useful document.
 
This is a 20-year plan.  No plan will be the best it can be on its original adoption.  Improvements 
and clarifications will need to be made through the amendment process.  We are not here to 
determine whether this Plan could be improved.  We are here to determine if the City has met the 
minimum requirements of the Act in adoption of its initial GMA comprehensive plan.
 

Conclusion - Issue 4

Petitioner has failed to carry its burden of proof to show by a preponderance of the evidence the 
City's failure to comply with the Act on this issue.

 

ORDER

Having reviewed and considered the above referenced documents, having considered the parties' 



arguments, and having deliberated on the matter, we find that the City of Shelton has complied 
with the Growth Management Act in adoption of its Comprehensive Plan, Ordinance No. 1442-
496.
 
 
This is a Final Order under RCW 36.70A.300(5) for purposes of appeal.

 

                        So Ordered this 14th day of November, 1996.

 

 
                                                                        _____________________________
                                                                        Nan A. Henriksen 
                                                                        Presiding Officer
 
 
                                                                        _____________________________
                                                                        Les Eldridge
                                                                        Board Member
 
 
                                                                        _____________________________
                                                                        William H. Nielsen
                                                                        Board Member
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