BEFORE THE WESTERN WASHINGTON GROWTH
MANAGEMENT HEARINGS BOARD

TAXPAY ERS FOR RESPONSIBLE

GOVERNMENT, ) )
No. 97-2-0061
Petitioner, )
) ORDER DENYING
VS. )
DISMISSAL )
CITY OF OAK HARBOR, )
)
Respondent. )
)

On November 5, 1997, the City of Oak Harbor filed a motion to dismiss the petition that was filed October 8,
1997. The motion included affidavits from the Mayor, City Clerk, and City Supervisor to the effect that none
of them had been served with a copy of the petition. The motion also included an affidavit from the City
Attorney’s Legal Secretary stating that she found a copy of the petition on her desk upon returning from an
errand at 10:20 am. on October 9, 1997.

On November 17, 1997, we received aresponse from the petitioners. Both parties agreed that the motion did
not require oral argument.

The City relies upon the provision found in WAC 242-02-230, which requires that a copy of the petition
“shall be served promptly” on other parties, specifically the Mayor or City Clerk in this situation. Subsection
(2) of the WAC providesthat a Board may dismiss a case for failure to substantially comply with Subsection
(1). The City recognized that our case of Achen v. Clark County, #95-20067, (Achen) had denied Clark
County’s motion to dismiss a number of petitions because there was no prejudice to the County. The City’s
attempt to distinguish that case from thisis unpersuasive.

The series of petitionsinvolved in Clark County’s motion to dismissin Achen involved avariety of non-
service issues, including failure to serve the County Auditor in a prompt manner, service on a County official
other than the Auditor, and no service on any County official whatsoever. There were occasions where the
County received notice of the petitions from our office rather than from a petitioner. In any event, except for
the one petition that was dismissed because of filing after the 60-day period, Clark County received all the
petitions and was unable to show any prejudice because of erroneous service.  We denied all the WAC 242-
02-230 motions to dismiss. The fundamental basis for our decision in Achen was that there is no requirement
in the Growth Management Act (GMA, Act) for service on any party. Jurisdictional matters for each Growth
Management Hearings Board are set forth in RCW 36.70A.280, .290. Neither of those statues requires



service of the petition for review to anyone place other than the appropriate board office.

RCW 36.70A.270(7) provides that by joint action the boards may adopt “rules of practice and procedure” for
“all proceedings before aboard.” We do not interpret that authority to provide us with the ability to place a
jurisdictional service requirement that allows dismissal of a petition when no such authority is provided in
the Act. Thisis particularly true when, as here, there is no prejudice shown by the City for the alleged

Improper service.

The motion is denied.

So ORDERED this___ day of December, 1997.
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